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Abstract 
This thesis concerns the smuggling of unaccompanied minors.  It is divided into two parts, the 
first of which examines the phenomenon from an international perspective, beginning with the 
causes and conditions of smuggling of unaccompanied minors.  It explains the reasons for 
unaccompanied minors to migrate and engage the services of migrant smugglers, together with 
the dangers they encounter during the smuggling process.  The thesis then analyses the 
international legal framework relevant to their protection and criminalisation of those who 
smuggle them.  It finds that, while the Protocol against the Smuggling of Migrants by Land, 
Sea, and Air contains little substantive protection for smuggled migrants and none specifically 
concerning smuggled unaccompanied minors, the broader international legal framework 
contains a web of rights and obligations relevant to their protection.   
In its second part, the thesis critically examines the smuggling of unaccompanied minors in 
five domestic contexts––Australia, Austria, Italy, South Africa, and the United States.  
Analysis of these jurisdiction’s legal frameworks shows that each has been reluctant to take 
human rights-based approaches to migrant smuggling and irregular migration more generally.  
The rights of smuggled unaccompanied minors are often subordinated to border control and 
criminal justice objectives, or compromised by inadequate or poorly implemented laws and 
policies, each of which have profound negative effects on minors’ treatment and well-being.  
On the basis of these findings, the thesis concludes by, first, making general observations and 
identifying underlying obstacles preventing effective and appropriate responses to the 
smuggling of unaccompanied minors and, second, charting a way ahead to better address the 
phenomenon at international and domestic levels. 
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 CHAPTER ONE 
INTRODUCTION 
This thesis concerns the smuggling of unaccompanied minors.  It examines the phenomenon’s 
causes and conditions, including the reasons for unaccompanied minors to migrate and engage 
the services of migrant smugglers, and the dangers they encounter during the smuggling 
process.  The international legal framework relevant to their protection and criminalisation of 
those who smuggle them is identified, examined, and analysed.  The smuggling of 
unaccompanied minors is contextualised and critically examined in five domestic jurisdictions, 
Australia, Austria, Italy, South Africa, and the United States (US).  This thesis highlights the 
special vulnerabilities and protection needs of such minors and describes how identified 
deficiencies in international and domestic frameworks are detrimental to their safety and well-
being. 
 BACKGROUND AND CONTEXT 
  Smuggling of Migrants  
Since the second half of the 20th Century, global migration has become increasingly asymmetric, 
with people from a wide array of origin countries seeking to migrate to a shrinking pool of 
destinations. 1   Politically stable and economically wealthy destination countries have 
responded to migration flows with immigration laws and policies designed to prioritise 
wealthier migrants from other prosperous countries, while shutting off legal migration channels 
to people from places that are poorer and politically unstable.2  Many of these people choose 
or are forced to migrate regardless, mostly to escape poverty, conflict, persecution, or natural 
disasters.  They leave their homes to pursue safety and opportunity, and are willing to travel 
                                                 
1  Mathias Czaika and Hein de Haas, ‘The Globalisation of Migration: Has the World Become More 
Migratory?’ (2015) 48(2) International Migration Review 283. 
2  Mathias Czaika and Hein de Haas, ‘The Effectiveness of Immigration Policies’ (2013) 39(3) Population 
and Development Review 487. 
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long distances, and endure dangerous and often life-threatening journeys to do so.  Unable to 
migrate legally and faced with border controls and measures designed to deter irregular 
migration, they frequently turn to the assistance of migrant smugglers.3   
Migrant smugglers help transport people across national borders and circumvent immigration 
controls.4  Smugglers use a variety of covert and overt methods for this purpose, and in so 
doing take advantage of people who may have no other choice but to use their services.  Many 
migrants’ safety and security are threatened in their countries of origin, and often their only 
way of escaping is by paying smugglers large amounts of money to take them on dangerous 
journeys.5  Thousands of smuggled migrants around the world have died, been subjected to 
exploitation, and suffered severe physical and mental abuse.6  Persons who are smuggled are 
recognised as extremely vulnerable to trafficking in persons, abuse, and other crimes.7   
As migration has increased and border controls proliferated, migrant smuggling has become an 
international phenomenon affecting virtually every country in the world.8  Reliable data on 
the crime is incomplete and inconsistent due to its often clandestine nature; in particular, its 
organisation, profiles of smugglers, and the interactions between migrant smugglers and 
                                                 
3  This thesis refers to migration outside official channels as ‘irregular migration’, a broader phenomenon of 
which migrant smuggling forms a part.  The terminology around the issue is contested; it is sometimes 
referred to as ‘illegal migration’.  This thesis eschews use of this alternative terminology, on the basis that 
it is pejorative and inaccurate.     
4  Ryszard Piotrowicz, ‘Smuggling and Trafficking of Human Beings’ in Vincent Chetail and Celine Bauloz 
(eds), Research Handbook on International Law and Migration (Edward Elgar, 2014) 132-133.  
5  For further explanation of the general dynamics and organisation of smuggling, see, eg, Anna 
Triandafyllidou and Thanos Maroukis, Migrant Smuggling: Irregular Migration from Asia and Africa to 
Europe (Palgrave MacMillan, 2012) 1-32.  Note that, in some cases, migrant smugglers may act 
altruistically and for no, or small, remuneration – see Gabriella Sanchez, ‘Critical Perspectives on 
Clandestine Migration Facilitation: An Overview of Migrant Smuggling Research’ (2017) 5(1) Journal on 
Migration and Human Security 9, 15-16.   
6  See, eg, UNGA, Unlawful Death of Refugees and Migrants, UN Doc A/72/335 (15 August 2017) 12-14. 
7     US Department of State, ‘Human Trafficking and Human Smuggling: Understanding the Difference’ (2017) 
1. 
8  UNODC, ‘Assessment Guide to the Criminal Justice Response to the Smuggling of Migrants’ (2012) 1. 
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smuggled migrants are not well understood.9  Nonetheless, it is widely recognised that the 
majority of irregular migrants around the world use the services of smugglers.10  Methods of 
migrant smuggling vary widely, using any combination of air, sea, and land-based travel, and 
in some cases document fraud and corruption. Migrants may be smuggled individually or as 
family groups, as adults or as minors.11 
Global concern over migrant smuggling is reflected at the international level in the adoption of 
the Protocol against the Smuggling of Migrants by Land, Sea, and Air,12 supplementing the 
United Nations Convention against Transnational Organised Crime.13 The Protocol is the 
principal––and thus far the only––international instrument dealing specifically with migrant 
smuggling.14 The Protocol defines ‘smuggling of migrants’ to mean ‘the procurement, in order 
to obtain, directly or indirectly, a financial or other material benefit, of the illegal entry of a 
person into a country of which the person is not a national or a permanent resident’.15 
Strongly influenced by the Smuggling of Migrants Protocol, over the past 25 years states 
around the world have developed a plethora of strategies, policies, and laws to combat migrant 
smuggling.  The focus has been predominantly on criminalising all aspects of smuggling and 
attempts to deter those associated with the crime, both as smugglers or as smuggled migrants.  
These efforts, in combination with a broader desire to deter and deflect irregular migration, are 
manifested in the increasing criminalisation and militarisation of migration control in many 
                                                 
9  See generally Theodore Baird and Ilse van Liempt, ‘Scrutinising the Double Disadvantage: Knowledge 
Production in the Messy Field of Migrant Smuggling’ (2016) 42(3) Journal of Ethnic and Migration 
Studies 400. 
10  Jørgen Carling, Anne T Gallagher, and Christopher Horwood, ‘Beyond Definitions: Global Migration and 
the Smuggling-Trafficking Nexus’ (Discussion Paper 2, Danish Refugee Council and Regional Mixed 
Migration Secretariat, 2015) 3. 
11  See generally UNODC, ‘A Short Introduction to Migrant Smuggling’ (Issue Paper, 2010). 
12  Opened for signature 12 December 2000, 2241 UNTS 507 (entered into force 28 January 2004), Article 3 
(‘Smuggling of Migrants Protocol’). 
13  Opened for signature 15 December 2000, 2225 UNTS 209 (entered into force 29 September 2003). 
14  Anne Gallagher and Fiona David, The International Law of Migrant Smuggling (Cambridge University 
Press, 2014) 44. 
15  Article 3(a).  See further 3.1.1. 
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western states. 16   The weight of research shows that such approaches are largely 
counterproductive. 17   Globally, levels of migrant smuggling have not decreased while 
smuggled migrants, who are often asylum seekers, refugees, and victims of human rights 
abuses, are frequently denied the rights and protection they are entitled to under international 
law.18  Stringent border protection policies have prompted smugglers to resort to expensive 
and often dangerous methods of smuggling, leading to a ‘dramatic increase in loss of life in 
recent years’.19 
  Smuggling of Unaccompanied Minors 
Unaccompanied minors are persons under the age of 18, separated from their parents and other 
relatives, and ‘not being cared for by an adult who, by law or custom, is responsible for doing 
so’.20  While the presence of unaccompanied minors in refugee and irregular migration flows 
is long recognised,21 in recent years they have comprised a growing proportion of irregular 
migration internationally,22 and attention to their particular circumstances in research and 
                                                 
16  See, eg, Juliet Stumpf, ‘The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power’ (2006) 56(2) 
American University Law Review 367.  See generally, including in the context of migrant smuggling, 
Sharon Pickering and Julie Ham (eds), The Routledge Handbook on Crime and International Migration 
(Taylor and Francis, 2014). 
17  See, eg, Danilo Mandić, ‘Trafficking and Syrian Refugee Smuggling: Evidence from the Balkan Route’ 
(2017) 5(2) Social Inclusion 28, 29. 
18  For an example, see Paul Strauch, ‘When Stopping the Smuggler Means Repelling the Refugee: 
International Human Rights Law and the European Union's Operation to Combat Smuggling in Libya’s 
Territorial Sea’ (2017) 126 Yale Law Journal 2421. 
19  UNODC, Migrant Smuggling (2015) <http://www.unodc.org/unodc/en/human-trafficking/smuggling-of-
migrants.html?ref=menuside>.  While some countries’ governments, such as Australia’s, argue that such 
policies save lives, the common view among experts is that strict border policies increase smuggling and 
its attendant risks.  See, eg, Gallagher and David, n 14, 737-738. 
20  ‘Unaccompanied minors’ are distinct from ‘separated’ minors, who are separated from their parents or 
primary caregiver, but not necessarily from other relatives.  See Inter-Agency Working Group on 
Unaccompanied and Separated Children, ‘Field Handbook on Unaccompanied and Separated Children’ 
(2017) 15. 
21  See, eg, Everett M Ressler, Neil Boothby, and Daniel J Steinbock, Unaccompanied Children: Care and 
Protection in Wars, Natural Disasters, and Refugee Movements (Oxford University Press, 1988). 
22  See UNHCR, UNHCR Global Trends 2014: World at War (2015) 3, noting that the lodging of asylum 
applications by unaccompanied minors has become a global trend. 
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media reporting has increased.23  The UN General Assembly has expressed ‘deep concern’ 
over increasing numbers of unaccompanied minors and their vulnerability during irregular 
migration.24 
Without their parents or guardians, unaccompanied minors outside legal avenues of migration 
are manifestly more dependent on migrant smugglers to complete their journeys, and are 
‘particularly vulnerable to human rights violations and abuses at all stages of the migration 
process’.25  Exploitation of unaccompanied minors is common during the smuggling process, 
with instances of sexual and physical abuse, forced labour, and forced participation in criminal 
activities frequently reported.26  These circumstances cause many unaccompanied minors to 
find themselves in situations of trafficking in persons, and some may themselves be forced to 
assist in smuggling activities.27  The protection needs of unaccompanied minors are broadly 
recognised; as some of the most vulnerable irregular migrants care and treatment in states must 
be of a particularly high standard.28  They accrue numerous rights under international treaties 
including, foremost, the Convention on the Rights of the Child.29  Where they are refugees,30 
                                                 
23  See, eg, IOM and UNICEF, Harrowing Journeys: Children and Youth on the Move across the 
Mediterranean Sea, at Risk of Trafficking and Exploitation (2017); Lauren Collins, ‘Europe’s Child 
Refugee Crisis’, The New Yorker (online), 27 February 2017 
<https://www.newyorker.com/magazine/2017/02/27/europes-child-refugee-crisis>.  
24  UNGA, Rights of the Child, UN Doc A/RES/71/177 (30 January 2017) [46]. 
25  Jorge Bustamante, Report of the Special Rapporteur on the Human Rights of Migrants, UN Doc 
A/HRC/11/7 (14 May 2009) [23]. 
26  UNICEF, ‘A Child is a Child: Protecting Children on the Move from Violence, Abuse, and Exploitation’ 
(2017) 24-27. 
27  Angeliki Dimitriadi, Irregular Afghan Migration to Europe: At the Margins, Looking in (Palgrave 
Macmillan, 2017) 45: ‘[s]muggling can become trafficking, en route or on arrival’; IOM, ‘Egyptian 
Unaccompanied Migrant Children’ (2016) 10.  
28  See UNCRC, General Comment No 6: Treatment of Unaccompanied and Separated Children Outside 
Their Country of Origin, UN Doc CRC/GC/2005/6 (1 September 2005). 
29  Opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2 September 1990) (‘CRC’). 
See 3.4. 
30  Convention Relating to the Status of Refugees, opened for signature 28 July 1951, 189 UNTS 137 (entered 
into force 22 April 1954); Protocol Relating to the Status of Refugees, opened for signature 31 January 
1967, 606 UNTS 267 (entered into force 4 October 1967) [jointly referred to as the (‘Refugee Convention’)].  
See further 3.5.2.  
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victims of trafficking in persons,31 or of other human rights abuses,32 further rights attach to 
them, with corresponding duties incumbent on states.   
The level of smuggling of unaccompanied minors is increasing.  UNODC observes that 
vulnerable migrants, including unaccompanied minors, account for an ‘ever-growing 
proportion’ of smuggled migrants globally, 33  while UNICEF notes the significant role 
smugglers play in their journeys.34  For example, tens of thousands of unaccompanied minors 
have arrived in Europe and the US over the past decade, with reports by Europol and the US 
Congressional Research Service indicating that the vast majority use the services of migrant 
smugglers. 35   Reports of unaccompanied minors on smuggling vessels, interacting with 
smugglers, and suffering death and abuse during smuggling journeys have grown exponentially 
in recent years.36 
Smuggling of unaccompanied minors is an international phenomenon, though its particular 
issues and effects are most explicit at the domestic level.  It is there, in destination states, that 
the policy tension inherent in such smuggling manifests most clearly – migration control as 
against child protection,37 or, more broadly, assertions of state sovereignty versus human rights 
                                                 
31  Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, opened 
for signature 12 December 2000, 2237 UNTS 319 (entered into force 25 December 2003) (‘Trafficking in 
Persons Protocol’).  See further 3.1.2.   
32  For example, the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, opened for signature, UNTS 1465, 10 December 1984 (entered into force 26 June 1987). 
33  UNODC, ‘Smuggling of Migrants: A Global Review and Annotated Bibliography of Recent Publications’ 
(2011) 2. 
34  UNICEF, n 26, 21-27; see also Marie McAuliffe and Frank Laczko (eds), Migrant Smuggling Data and 
Research: A Global Review of the Emerging Evidence Base (IOM, 2016) 146, 167, 171 
35  Kandel et al, ‘Unaccompanied Alien Children: Potential Factors Contributing to Recent Immigration’ 
(Congressional Research Service, 2014) 10, Europol, ‘Migrant Smuggling in the EU’ (February 2016) 2. 
36  For example, Kate Hodal, ‘Traffickers and Smugglers Exploit Record Rise in Unaccompanied Child 
Refugees’, The Guardian (online), 18 May 2017 <https://www.theguardian.com/global-
development/2017/may/17/traffickers-smugglers-exploit-record-rise-unaccompanied-child-refugees-
migrants-unicef-report>; UNICEF, ‘Five-Fold Increase in Number of Refugee and Migrant Children 
Traveling Alone Since 2010’ (Press Release, 17 May 2017) 
<https://www.unicef.org/media/media_95997.html>.  
37  Jacqueline Bhabha, ‘Minors or Aliens - Inconsistent State Intervention and Separated Child Asylum-
Seekers’ (2001) 3 European Journal of Migration and Law 283, 293. 
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obligations.38   On the one hand, the international community broadly acknowledges the 
protection needs of unaccompanied minors, the dangers and risks they face during smuggling, 
and their consequent need for robust care and support upon entry into their jurisdictions.39  On 
the other hand, states have increasingly sought to impose punitive measures against smuggling 
of migrants, deprive irregular migrants of rights and welfare, and, where possible, prevent them 
from reaching their borders. 40   States receiving significant numbers of smuggled 
unaccompanied minors must address a plethora of challenges, including how to receive, 
identify, accommodate, and care for them, and process claims for international protection.  At 
the same time, they must ensure that laws and measures combatting smuggling and deterring 
irregular migration do not adversely impact their treatment.  These issues have been addressed, 
and balanced, in unique ways and with varying degrees of success by different states. 
Despite the significance and prevalence of the issue, to date, there has been very little analysis 
of unaccompanied minors as smuggled migrants in either international or domestic contexts,41 
a situation that belies their special vulnerabilities and protection needs.  Baird observes that 
there has been ‘very little’ research on the presence of minors in flows of smuggled migrants, 
while Petrillo notes that, in general, there is a ‘paucity’ of research on migration by 
unaccompanied minors.42   
                                                 
38  Antoine Pécoud, ‘The UN Convention on Migrant Workers’ Rights and International Migration 
Management’ (2009) 23(3) Global Society 333, 346. 
39  UNGA, New York Declaration for Refugees and Migrants, UN Doc A/RES/71/1 (3 October 2016). 
40  For an example of the tension between stopping smugglers and human rights, see Strauch, n 18.  For work 
on the tensions between migration control and protection of migrants see, eg, Anna Triandafyllidou and 
Angeliki Dimitriadi, ‘Deterrence and Protection in the EU’s Migration Policy’ (2014) 49(4) Italian Journal 
of International Affairs 146.  And, in the context of unaccompanied minors, see Marc R Rosenblum, 
‘Unaccompanied Child Migration to the United States: The Tension between Protection and Prevention 
(Migration Policy Institute, 2015). 
41  Cf. some small scale ethnographic studies, and the author’s own work. See Ilse Derluyn and Eric Broekaert, 
‘On the Way to a Better Future: Belgium as Transit Country for Trafficking and Smuggling of 
Unaccompanied Minors’ (2005) 43(4) International Migration 31; Joseph Lelliott, ‘Smuggled and 
Trafficked Unaccompanied Minors: Towards a Coherent, Protection-Based Approach in International Law 
(2017) 29(2) International Journal of Refugee Law 238. 
42  Theodore Baird, ‘Theoretical Approaches to Human Smuggling’ (Working Paper 10, Danish Institute for 
International Studies, 2013) 22; Enza Roberta Petrillo, ‘The Securitization of the EU External Borders and 
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 SIGNIFICANCE  
On this background, smuggling of unaccompanied minors poses complex issues.  It exists at 
a nexus of two important and prevalent phenomena, migrant smuggling and irregular migration 
by unaccompanied minors, and evokes the tension between state sovereignty and human rights.  
Smuggled unaccompanied minors are particularly vulnerable and confront governments, policy 
makers, and law enforcement agencies with a multifaceted set of challenges.  Responses to 
migrant smuggling in many states have proven controversial, caused heated public debate, as 
well as courting considerable academic attention.  Nonetheless, to date there has been no 
specific analysis of the smuggling of unaccompanied minors.  This thesis addresses the gap 
in the current literature, insofar as it comprises the first study of smuggling of unaccompanied 
minors as a distinct issue.  Its purposes are threefold: to chart the causes and conditions of the 
phenomenon, to identify and critically examine the international legal framework, and to 
illustrate how the smuggling of unaccompanied minors is addressed domestically by analysing 
the legal frameworks of five destination states. 
Concomitant with these underlying purposes, this thesis seeks to make three significant 
contributions to the existing literature on migrant smuggling and unaccompanied minors.  
First, it contextualises discrete research on the drivers for migration by unaccompanied minors, 
on migrant smuggling and its conditions, and reasons for unaccompanied migration, into a 
holistic analysis of the causes and conditions of smuggling of unaccompanied minors.  This 
evidence base assists understanding of such smuggling, in particular the complex and varied 
reasons for minors to leave their homes unaccompanied and engage the services of smugglers.  
It further demonstrates the mixed circumstances and backgrounds, and mixed protection needs, 
of smuggled unaccompanied minors, which domestic laws must be responsive to. 
Second, this thesis is the first study to identify and analyse the international legal framework 
relevant to smuggling of unaccompanied minors.  A full understanding of this framework is 
                                                 
the Rise of Human Smuggling along the Eastern Mediterranean Route’ in Elena Ambrosetti, Donatella 
Strangio, and Catherine Wihtol de Wenden (eds), Migration in the Mediterranean: Socio-Economic 
Perspectives (Routeledge, 2016) 110. 
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integral, as it is international law that ‘substantially restricts and carefully delineates’ state 
action against such smuggling, defines parameters for domestic laws, and prescribes rights to 
smuggled unaccompanied minors. 43   This thesis analyses the Smuggling of Migrants 
Protocol, examining its requirements for criminalisation and protection and its relationship to 
the Trafficking in Persons Protocol.  It sets out rights attaching to smuggled unaccompanied 
minors under the broader international framework, and the obligations of states in whose 
jurisdiction they are present.44  It analyses the efficacy and coherence of this framework, and 
the emerging relevance of recent and current international developments.45 
Third, this thesis explores how smuggling of unaccompanied minors is addressed at domestic 
levels.  To do so, it analyses the legal frameworks of five major destination states for such 
smuggling: Australia, Austria, Italy, South Africa, and the US.  It explains the degree to which 
these legal frameworks accord with international obligations and best practice guidelines.  
These case studies serve two purposes.  Individually, they comprise novel analyses of each 
jurisdictions’ law and practice in the context of smuggling of unaccompanied minors.  Taken 
together, they provide general insight into how important destination states have balanced 
objectives of stemming irregular migration and migrant smuggling, and their human rights 
obligations towards unaccompanied minors.  These studies elucidate this underlying tension 
in practice and provide a foundation for recommendations aimed at improving how states 
address the arrival, care, and protection of smuggled unaccompanied minors. 
In sum, this thesis sets out a body of research and analysis that draws attention to smuggling 
of unaccompanied minors, in both international and domestic contexts.  It identifies deficits 
and gaps in current law and practice and aims to stimulate further research.  The thesis’ 
overarching goal is to assist in the development of frameworks protecting smuggled 
unaccompanied minors and punishing their smugglers, in accordance with international law.   
                                                 
43  Gallagher and David, n 14, 19. 
44  The thesis considers relevant obligations where States exert ‘effective control’ over smuggled 
unaccompanied minors beyond their territories.  This is of particular relevance in the chapter concerning 
Australia. 
45  See 3.6. 
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 RESEARCH QUESTIONS AND STRUCTURE 
This thesis addresses the following five research questions:  
1. Why do minors leave their countries of origin, why do they travel unaccompanied by their 
parents and legal guardians, and why do they use the services of migrant smugglers? 
2. What dangers and risks do unaccompanied minors encounter during the smuggling 
process? 
3. Which laws and other materials constitute the international legal framework relevant to 
protection of smuggled unaccompanied minors and criminalisation of their smugglers?  
4. How do the legal frameworks of Australia, Austria, Italy, South Africa, and the US protect 
smuggled unaccompanied minors and criminalise their smugglers, and are these 
jurisdictions’ law and practice consistent with the parameters of international law?46 
5. What obstacles prevent more effective responses to smuggling of unaccompanied minors, 
particularly protection of such minors, and how can these be improved? 
The thesis is divided into two Parts.  Part I comprises Chapters Two and Three and examines 
smuggling of unaccompanied minors from an international perspective.  Chapter Two 
describes the causes and conditions of smuggling of unaccompanied minors, addressing 
research questions one and two.  First, it outlines the drivers for migration by unaccompanied 
minors, then explores the reasons for minors to travel unaccompanied and with the assistance 
of migrant smugglers.  The Chapter then examines the conditions of the smuggling process, 
including the dangers involved in methods of smuggling, risks of physical and sexual 
exploitation, and ill-treatment by states.     
Chapter Three addresses research question three, providing an examination of the international 
legal framework, including criminal, refugee, and human rights instruments, sources of soft 
                                                 
46  The thesis frames these parameters broadly, rather than in terms of specific treaty obligations that the 
examined states have entered into.  This is particularly salient to analysis of the US, given that it has not 
ratified the CRC.   
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law, and guidelines relevant to smuggling of unaccompanied minors.  The Chapter analyses 
the concept and definition of migrant smuggling, and the legal distinction and indeterminacy 
between smuggling and trafficking in persons.  It sets out criminalisation provisions under the 
Smuggling of Migrants Protocol and the Trafficking in Persons Protocol and examines the 
purpose for criminalisation under each.  The Chapter then considers the protection of 
smuggled unaccompanied minors under the Protocols.  It analyses the scope of the Protocols’ 
protection provisions, before examining the broader international legal framework granting 
rights to such minors.  The Chapter concludes by assessing the strength of the framework, and 
the relevance of the Global Compacts and other recent international developments to 
smuggling of unaccompanied minors. 47   It considers potential obstacles apparent in 
international law hampering protection of smuggled unaccompanied minors, in accordance 
with research question 5.     
Part II of the thesis comprises Chapters Four through Eight, which focus on domestic law, 
policy, and practice.  Each Chapter examines a domestic legal framework, addressing research 
question four.  Each Chapter follows a standard structure containing the following headings: 
1. Levels and Characteristics 
2. Criminalisation of Facilitators 
3. Provisions Relating to Illegal Entry 
4. Protection of Smuggled Unaccompanied Minors 
5. Status of Smuggled Unaccompanied Minors 
6. Removal of Smuggled Unaccompanied Minors 
This structure identifies important facets of states’ legal frameworks addressing smuggling of 
unaccompanied minors.  Consistency across each Chapter creates clarity and facilitates 
effective comparison between the jurisdictions and the international legal framework set out in 
                                                 
47  On the Global Compacts, see further 3.6. 
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Chapter Three.  Obstacles to protection of such minors are noted across these sections where 
relevant, addressing research question 5.   
The first section (Levels and Characteristics) provides context to smuggling of unaccompanied 
minors in each state, discussing levels of such smuggling, profiles of minors, and routes and 
methods used to smuggle unaccompanied minors.  The second section (Criminalisation of 
Facilitators) sets out offences covering those people who smuggle unaccompanied minors, 
including smuggling, trafficking, and aggravated offences.  The third section (Provisions 
Relating to Illegal Entry) identifies measures and penalties imposed on unaccompanied minors 
on account of their irregular entry to, or attempt to enter, states, including, inter alia, 
immigration detention.   
The fourth section (Protection of Smuggled Unaccompanied Minors) examines six issues, 
including access to and efficacy of asylum procedures, age determination, standards of 
accommodation, care and support systems (including healthcare, education, and guardianship), 
the availability of legal information and representation, and additional support mechanisms for 
victims of trafficking.48  The fifth section (Status of Smuggled Unaccompanied Minors) sets 
out pathways to legal status for smuggled unaccompanied minors, including status based on 
refugee and human rights protection and otherwise.  It also describes their access to family 
reunification.  The sixth and final section (Removal of Smuggled Unaccompanied Minors) 
examines laws permitting and preventing removal of such minors, including avenues for 
voluntary repatriation.  
Chapter Nine makes general observations crystallising from the findings of the thesis.  
Addressing research question five, it identifies obstacles preventing effective and appropriate 
responses to the smuggling of unaccompanied minors.  Cognisant of these observations and 
obstacles, the Chapter charts a way ahead to better achieve protection of smuggled 
unaccompanied minors and criminalisation of their smugglers.  It concludes with a brief final 
comment.     
                                                 
48  Note – this section is omitted from Chapter Four (‘Australia’) given its lack of relevance in practice. 
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 METHODOLOGY AND SOURCES 
The domestic jurisdictions were selected for several reasons.  Each has received, over the past 
ten years, substantial numbers of unaccompanied minors and is a significant destination for 
migrant smuggling ventures.  States that function primarily as transit or origin countries were 
not considered – the many and unique issues such states face are beyond the scope of this thesis.  
The five states examined have laws criminalising migrant smuggling conduct, and legal 
frameworks relevant to the protection of smuggled unaccompanied minors.  Information on 
their laws and implementation is also relatively easy to access.  These states are diverse 
geographically and represent major regional flows.  They are situated in the Americas, Africa, 
the Asia-Pacific, and Europe, and interact with major flows of irregular migration through 
Central America, South and North Africa, South and South East Europe, and South East Asia.  
Ultimately, a degree of personal choice was also exercised.49     
While a number of jurisdictions are examined, this thesis does not draw on comparative law 
methodology per se.  Comparisons of the function, history, or cultural background of the five 
domestic jurisdictions’ legal frameworks are not undertaken.50  These frameworks are, rather, 
assessed broadly against the normative requirements of international law.  Observations made 
at the conclusion of the thesis reflect generally on conformity and departures between the 
jurisdictions’ laws and international law; recommendations are also articulated generally. 
The smuggling of unaccompanied minors is a broad phenomenon, intersecting with many 
issues and areas of study.  The scope of this thesis is necessarily limited to consideration of a 
selection of topics.  Many of these, such as international refugee law, are vast areas of study 
in and of themselves.  This thesis examines these topics consistent with and to the extent 
required by its subject matter – works providing further analysis are highlighted in footnotes 
where relevant.  Importantly, laws and norms of regional bodies are not considered in detail 
(such as European Union law and human rights frameworks of the Organisation of American 
                                                 
49  States such as Greece and Germany would also have satisfied the criteria outlined. 
50  See, on comparative law methodologies, Mathias Reimann and Reinhard Zimmerman, The Oxford 
Handbook of Comparative Law (Oxford University Press, 2006).  
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States and Organisation of African Unity), except where they have particular salience to certain 
issues.51  This creates clarity by having a single set of international standards against which 
to assess the domestic jurisdictions.  It is also necessary given the applicable parameters and 
constraints set for doctoral theses.   
Given that smuggling of unaccompanied minors sits at a nexus of many diverse areas of study, 
and in light of the breadth of jurisdictions examined, there is a vast quantity of material 
pertinent to this thesis.  Materials used comprise a wide range of sources including, inter alia: 
books, academic journals, government and NGO reports and working documents, UN materials, 
statistical databases, internet sources, and news media.  The law is correctly stated as at 1 
March 2018. 
A brief overview of research on unaccompanied minors in studies on migrant smuggling, 
migration studies, and international refugee and human rights law, the three major bodies of 
literature drawn upon in this thesis, is set out below. 
 Smuggling of Migrants 
Literature on smuggling of migrants has greatly increased since the entry into force of the 
Smuggling of Migrants Protocol, with research approaching the phenomenon from various 
perspectives.  There are studies on the trends and dynamics of migrant smuggling including, 
inter alia, studies on ethnography, causes, the organisation and methods of smuggling networks, 
approaches to crime prevention, measuring smuggling, and its dangers (including overlap with 
trafficking in persons).52  Many of the findings of these sources are reflected in numerous 
reports and literature reviews, including by UNODC and IOM.53  While this literature has 
general relevance to smuggling of unaccompanied minors, the involvement of unaccompanied 
                                                 
51  For example, the expanded refugee definition in South African law.  See 7.5.1. 
52  A selection of works include Gabriella Sanchez, Human Smuggling and Border Crossings (Routledge, 
2015); Triandafyllidou and Maroukis, n 5; Khalid Koser, ‘Dimensions and Dynamics of Irregular 
Migration’ (2010) 16 Population, Space, and Place 181; Ilse van Liempt, Navigating Borders: Inside 
Perspectives on the Process of Human Smuggling into the Netherlands (Amsterdam University Press, 2007) 
53  See, eg, McAuliffe and Laczko, n 34; UNODC, ‘Migrant Smuggling in Asia: Current Trends and Related 
Challenges’ (2015). 
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minors in migrant smuggling has received very little specific attention.  A 2016 report notes 
that ‘few studies have explored the prevalence of minors also within the smuggling process … 
pertinent questions both in terms of facts and doctrinal implications remain unanswered’.54  A 
2013 paper similarly states that ‘[v]ery little research has been conducted on the smuggling of 
minors’. 55   Recent reviews of the literature on smuggling of migrants contain limited 
acknowledgement that minors are smuggled.56   
Legal analyses of smuggling of migrants are extensive.  A 2014 book entitled International 
Law of Migrant Smuggling outlines the relevant international legal framework, including those 
treaties and soft law relating broadly to criminalisation, protection of smuggled migrants, and 
prevention.57  Other works focus on particular aspects of migrant smuggling and international 
law, including non-criminalisation of smuggled migrants, 58  human rights and refugee 
perspectives,59 definitional issues,60 and the relationship with trafficking in persons,61 to 
name a few.  There is some further literature in the context of the domestic jurisdictions 
                                                 
54  McAuliffe and Laczko, n 34, 125.  The small number of studies on smuggled unaccompanied minors 
include: Derluyn and Broekaert, n 41; Derluyn et al, ‘Minors Travelling Alone: A Risk Group for Human 
Trafficking?’ (2010) 48(4) International Migration 164; Greta Lynn Uehling, ‘The International 
Smuggling of Children: Coyotes, Snakeheads, and the Politics of Compassion’ (2008) 81(4) 
Anthropological Quarterly 833. 
55  Baird, n 42, 22. 
56  Sanchez, n 5; Baird and van Liempt, n 9. 
57  Gallagher and David, n 14. 
58  Andreas Schloenhardt and Hadley Hickson, ‘Non-Criminalization of Smuggled Migrants: Rights, 
Obligations, and Australian Practice under Article 5 of the Protocol against the Smuggling of Migrants by 
Land, Sea, and Air’ (2013) 25(1) International Journal of Refugee Law 39. 
59  See, eg, Tom Obokata, ‘Smuggling of Human Beings from a Human Rights Perspective: Obligations of 
Non-State and State Actors under International Human Rights Law’ (2005) 17 International Journal of 
Refugee Law 397; Claire Brolan, ‘An Analysis of the Human Smuggling Trade and the Protocol against 
the Smuggling of Migrants by Land, Sea and Air (2000) from a Refugee Protection Perspective’ (2002) 14 
International Journal of Refugee Law 561. 
60  Erick Gjerdingen, ‘Suffocation Inside a Cold Storage Truck and Other Problems with Trafficking as 
“Exploitation” and Smuggling as “Choice” along the Thai–Burmese Border’ (2009) 26 Arizona Journal of 
International and Comparative Law 699. 
61  Marika McAdam, ‘What’s in a Name? Victim Naming and Blaming in Rights-Based Distinctions between 
Human Trafficking and Migrant Smuggling’ (2015) 4 International Human Rights Law Review 1. 
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examined in this thesis, particularly Australia.62  While some substantive consideration of 
children in the legal literature on migrant smuggling exists,63 it is relatively meagre.  To date, 
there is no comprehensive study on the discrete facets of international law relevant to smuggled 
unaccompanied minors, nor studies on one or more domestic jurisdictions. 
 Migration Studies 
There is a voluminous and expanding body of research on the determinants and dynamics of 
migration encompassing, inter alia, theoretical work, studies on migration patterns in certain 
regions and countries, and analyses of migrant decision making and characteristics.64  This 
thesis draws on this literature to explain the causes of smuggling of unaccompanied minors.  
In particular, it utilises research on drivers of migration including work categorising various 
causative factors, and research examining the effect of these factors on migrants.  This 
includes literature on drivers operating at macro political and socio-economic levels,65 the role 
of migration networks and systems,66 individual decision making, and irregular migration.67 
There is a significant body of research on the practical factors affecting unaccompanied minors.  
Numerous academic papers have conducted ethnographic studies on small groups of 
                                                 
62  See, eg, Andreas Schloenhardt and Kate L Stacey, ‘Assistance and Protection of Smuggled Migrants: 
International Law and Australian Practice’ (2013) 35 Sydney Law Review 53. 
63  Gallagher and David, n 14, 569-574, 651-656. 
64  Two prominent, general works include Massey et al, Worlds in Motion: Understanding International 
Migration at the End of the Millennium (Oxford University Press, 1998); Nicholas Van Hear, New 
Diasporas: The Mass Exodus, Dispersal and Regrouping of Migrant Communities (UCL Press, 1998).  
For a review of migration theories see Stephen Castles, Hein de Haas, and Mark J Miller, The Age of 
Migration: International Population Movements in the Modern World (Palgrave Macmillan, 2014) 25-53. 
65  See, eg, Nicholas Van Hear, Oliver Bakewell, and Katy Long, ‘Push-Pull Plus: Reconsidering the Drivers 
of Migration’ (2017) Journal of Ethnic and Migration Studies (forthcoming). 
66  See, eg, Monica Boyd and Karol Nowak ‘Social Networks and International Migration’ in M Martiniello 
and J Rath, An Introduction to International Migration Studies (Amsterdam University Press, 2012). 
67  See, eg, Dimitriadi, n 27. 
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unaccompanied minors,68 and increasing numbers of reports focus on them.69  Nonetheless, 
there remains a ‘paucity’ of work on the ‘transnational mobility’ of unaccompanied minors,70 
especially their interactions with migration networks, and their roles in decision making prior 
to migration.  This lacuna extends to decision making by minors during transit, for example 
decisions regarding onward migration and specific destination preferences. 
 International Refugee and Human Rights Law 
Materials on international refugee and human rights law are used to examine the legal 
framework relevant to protection of smuggled unaccompanied minors.  Academic work on 
these areas is vast.  Major texts on refuge law include The Refugee in International Law and 
The Rights of Refugees Under International Law;71 recent work on child refugees includes The 
Child in International Refugee Law.72  Literature on the rights of migrant children is similarly 
extensive including, for example, Child Migration and Human Rights in a Global Age,73 
together with literature on the scope and operation of specific rights.74  Numerous sources set 
out the human rights of unaccompanied minors and examine their application.75  As noted 
above, the application of international law in the context of smuggled unaccompanied minors 
has not been considered. 
                                                 
68  See, eg, Peter E Hopkins and Malcolm Hill, ‘Pre-flight Experiences and Migration Stories: The Accounts 
of Unaccompanied Asylum-Seeking Children’ (2008) 6(3) Children’s Geographics 257. 
69  See, eg, REACH, ‘Youth on the Move: Investigating Decision-Making, Migration Trajectories and 
Expectations of Young People on the Way to Italy’ (September 2017). 
70  Petrillo, n 42, 110. 
71  Guy S Goodwin-Gill and Jane McAdam, The Refugee in International Law (Oxford University Press, 3rd 
ed, 2007); James Hathaway, The Rights of Refugees under International Law (Cambridge University Press, 
2005); see also Jane McAdam, Complementary Protection in International Refugee Law (Oxford 
University Press, 2006). 
72  Jason Pobjoy, The Child in International Refugee Law (Oxford University Press, 2017). 
73  Jacqueline Babha, Child Migration and Human Rights in a Global Age (Princeton University Press, 2014). 
74  For example, on the best interests principle: Jason Pobjoy, ‘The Best Interests of the Child Principle as an 
Independent Source of International Protection’ (2015) 64(2) International and Comparative Law 
Quarterly 327. 
75  See, eg, UNCRC, General Comment No 6: Treatment of Unaccompanied and Separated Children Outside 
Their Country of Origin, UN Doc CRC/GC/2005/6 (1 September 2005). 
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 Data Sources 
Chapters Four to Eight involve examination of available data from each jurisdiction indicating, 
to the extent possible, the scale of smuggling of unaccompanied minors from 2008 to 2017.  
As is the case with migrant smuggling generally, accurate statistics on smuggling of 
unaccompanied minors are generally scarce or, in many cases, non-existent.76  The difficulties 
of collecting data on smuggling of migrants are well-recognised.77  While many countries 
record annual numbers of asylum applications by unaccompanied minors, and some also record 
annual numbers of illegal arrivals, meaning those minors who do not enter through proper 
immigration channels, these statistics generally do not sub-categorise those minors who have 
been smuggled.  This makes it particularly difficult to gauge accurate numbers at global or 
national levels, and thus to uncover the true scale of the phenomenon. 
In the absence of specific smuggling statistics, this thesis draws on asylum and illegal entry 
statistics.  While not conclusive, when combined with reliable qualitative information, these 
statistics can be used to draw inferences as to the scale of smuggling of unaccompanied minors.  
For each country examined, available information is tabulated according to the following 
categories: (1) smuggled unaccompanied minors; 78  (2) illegal arrivals of unaccompanied 
minors; and (3) asylum applications by unaccompanied minors.  These statistics are analysed 
together with qualitative information on such smuggling, where available, in order to 
contextualize the data.79  It should be noted that the statistics used are taken from government 
agencies, Eurostat,80 and UNHCR (for maritime arrivals to Italy). 
                                                 
76  See, eg, Gallagher and David, n 14, 569. 
77  Baird and van Liempt, n 9; Koser, n 52. 
78  Australia is the only jurisdiction where statistics relating to smuggled unaccompanied minors are available.  
The data is for irregular/illegal maritime arrivals, which are generally synonymous with smuggled migrants 
in the Australian context.  See further 4.1.1. 
79  Methodologies using combined quantitative and qualitative data are often used to describe and analyse 
levels and modus operandi of migrant smuggling.  See, eg, Petrillo, n 42, 106.  
80  Eurostat is a Directorate-General with the European Commission, an institution of the EU.  It is 
responsible for collecting statistical information on EU States.  
CHAPTER ONE   Methodology and Sources  
 
45 
 
It should be noted that data on illegal entries and asylum applications are imperfect indicators 
of migrant smuggling.  Regarding entry data, while many persons entering states irregularly 
use the services of smugglers,81 a proportion do not.  As for asylum data, not all smuggled 
unaccompanied minors are asylum seekers, and not all asylum seekers who are minors have 
been smuggled.82  Nonetheless, significant changes in numbers of asylum applications are 
generally indicative of the level of displacement experienced by minors.  Because many 
unaccompanied minors are unable to reach countries of asylum on their own accord, these 
statistics can also be indicative of the levels of smuggling. 
There are a number of additional issues that may affect the accuracy of data.  An issue 
pertinent to data on irregular migration is that many migrants remain undetected by authorities, 
and thus may not be represented in such statistics. 83   An issue particular to data on 
unaccompanied minors is the fact that migrants may lie about their age.  This may be done to 
gain access to better reception or detention processes, or more lenient asylum procedures.  
Actual minors may also claim they are over 18 in order to avoid referral to authorities.84  The 
methods or means of data collection may also result in inaccuracies in the data.85  Reception 
facilities may be overburdened, making accurate data collection difficult, or data collection 
may be carried out in an ad hoc way.  For example, UNHCR reported in 2015 that ‘[m]ost 
countries receiving refugees and migrants [in Europe] report that the identification and 
assessment of [unaccompanied minors] is extremely challenging as most of the arrivals are not 
being registered at all’.86   
 
                                                 
81  Carling, Gallagher, and Horwood, n 10, 3 (‘It is reasonable to presume that most of those seeking to enter 
another country that is actively trying to keep migrants out have been required to use the services of 
smugglers at one or more points in their journey’). 
82  Albert Kraler and David Reichel, ‘Measuring Irregular Migration and Population Flows – What Available 
Data Can Tell’ (2011) 49(5) International Migration 97, 109. 
83  See generally Ibid.  
84  UNHCR, ‘Europe Refugee Emergency - Briefing Note: Unaccompanied and Separated Children’ (9 
October 2015). 
85  See the comments of Petrillo, n 42, 109-110. 
86  Ibid 2. 
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Part I 
 
The International Context  
 CHAPTER TWO 
CAUSES AND CONDITIONS  
To analyse the smuggling of unaccompanied minors requires an understanding of its causes 
and conditions.  Fundamentally, these two facets of the phenomenon explain both its 
prevalence and the vulnerabilities and protection needs of such minors.  Causes may be 
grouped into three main categories: first, the causes for minors to leave their countries of origin 
and travel to certain destinations; second, the causes for them to travel unaccompanied; and, 
third, the causes for them to use the services of migrant smugglers.  This Chapter addresses 
each category in turn, before describing the conditions of smuggling of unaccompanied minors.  
These encompass the dangers and risks associated with certain methods of smuggling, the 
presence of exploitation and trafficking, and the circumstances in transit and destination 
countries.  
 CAUSES OF MIGRATION 
International migration is caused and perpetuated by various dynamics, often labelled as 
‘drivers’ of migration.1  Drivers may exist at a broad structural level, and at community or 
individual levels.2  While no comprehensive theory explains migration’s many permutations,3 
various frameworks to understand and categorise drivers in different contexts have been 
                                                 
1  See Jørgen Carling and Francis Collins, ‘Aspiration, Desire and Drivers of Migration’ (2017) Journal of 
Ethnic and Migration Studies (forthcoming), 11. 
2  Russell King, ‘Theories and Typologies of Migration: An Overview and a Primer’ (Working Paper, Malmo 
Institute for Studies of Migration, 2012) 31. 
3  Stephen Castles, Hein de Haas, and Mark J Miller, The Age of Migration: International Population 
Movements in the Modern World (Palgrave Macmillan, 2014) 27. 
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developed.4  Frameworks to explain irregular migration draw on sets of interacting factors at 
macro-, meso-, and micro-levels of analysis.5    
Macro-level factors describe structural conditions in countries of origin and destination, such 
as economic affluence and political stability.6  Meso-level factors describe drivers operating 
across migration networks, generally within communities and social groups, diasporic links, 
and networks of facilitators (including migrant smugglers).  Networks mediate and direct 
migration. 7   Micro-level factors focus on individual (and family) decision-making, 
particularly the effect characteristics and agency have on the choices migrants make, or that 
others make for them.8  Studies on migration by unaccompanied minors generally draw on 
one or more of these sets of factors.  Together, they are integral to a holistic understanding of 
what causes unaccompanied minors to leave their countries of origin, and their preferences for 
certain destinations.  Factors causing ‘unaccompanied’ migration by minors, and recourse to 
migrant smuggling, operate separately and are discussed in 2.2 and 2.3 below.   
                                                 
4  See, eg, Massey et al, Worlds in Motion: Understanding International Migration at the End of the 
Millennium (Oxford University Press, 1998). 
5  See Khalid Koser and Marie McAuliffe, ‘Establishing an Evidence-Base for Future Policy Development 
on Irregular Migration Australia’ (Irregular Migration Research Program Occasional Paper Series No 1, 
Australian Department of Immigration and Citizenship, 2013) 10.  On the link between these factors 
generally see Castles, de Haas, and Miller, n 3, 26-27.  In the context of unaccompanied minors 
specifically see Ignacio Correa-Velez, Mariana Nardone, and Katharine Knoetze, ‘Leaving Family Behind: 
Understanding the Irregular Migration of Unaccompanied Asylum-Seeking Minors’ in Marie McAuliffe 
and Khalid Koser (eds), A Long Way to Go: Irregular Migration Patterns, Processes, Drivers and 
Decision-Making (ANU Press, 2017). 
6  See Nicholas Van Hear, Oliver Bakewell, and Katy Long, ‘Push-Pull Plus: Reconsidering the Drivers of 
Migration’ (2017) Journal of Ethnic and Migration Studies (forthcoming); see also Black et al, ‘The Effect 
of Environmental Change on Human Migration’ (2011) 21(1) Global Environmental Change 3. 
7  See generally Hein de Haas, ‘The Internal Dynamics of Migration Processes: A Theoretical Inquiry’ (2010) 
36(10) Journal of Ethnic and Migration Studies 1587. 
8  Koser and McAuliffe, n 5, 10-11. 
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 Structural Factors 
Macro-level structural factors drive migration from countries of origin towards certain 
destination countries.  Fundamentally, these factors illustrate inequalities between nations.9  
They encompass differences in, inter alia, political stability, economic prosperity, and 
environmental sustainability. 10   Structural factors are often linked to proximate (or 
precipitating/trigger) circumstances and events; 11  for example, economic downturns, 
environmental disaster, and war in origin countries, and the creation of liberal asylum policies 
and economic opportunities in destination countries.  Structural factors may be categorised as 
political, socio-economic, environmental, and demographic.12 
Structural factors exist in different dimensions, varying in locality, scale, social coverage, and 
duration.13  They can be short-term, such as an abrupt outbreak of war resulting in immediate 
and large-scale migration, while other factors like ongoing political and economic turmoil 
perpetuate over longer periods.  Some may affect certain regions or particular social groups 
in a country, while others may broadly affect an entire country or its populace.  Structural 
factors do not generally exist in isolation.  For example, countries experiencing war or unrest 
often suffer from poverty and underdevelopment, while politically stable countries are often 
prosperous.14  Different combinations of factors affect the migration of certain people; indeed, 
recent research on unaccompanied minors shows that their decisions are based on numerous 
structural factors in origin and destination countries.15  
                                                 
9  Stephen Castles and Nicholas Van Hear, ‘Root Causes’ in Alexander Betts (ed), Global Migration 
Governance (Oxford University Press, 2011) 302. 
10  Van Hear, Bakewell, and Long, n 6, 5. 
11  Ibid 5-6. 
12  See, eg, Black et al, n 6, 6-7. 
13  Ibid 7-8. 
14  Stephen Castles, ‘The Migration-Asylum Nexus and Regional Approaches’ in Susan Kneebone and 
Felicity Rawlings-Sanaei (eds), New Regionalism and Asylum Seekers: Challenges Ahead (Berghahn 
Books, 2007) 26. 
15  The diverse factors affecting unaccompanied minors have been noted by the UNGA.  See UNGA, 
Migrant Children and Adolescents, UN Doc A/RES/69/187 (11 February 2015).  See also Matthew 
Lorenzen, ‘The Mixed Motives of Unaccompanied Child Migrants from Central America’s Northern 
Triangle’ (2017) 5(4) Journal on Migration and Human Security 744; REACH, ‘Youth on the Move: 
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The discussion in this Chapter focusses on migration from poorer to wealthier states, given the 
scope of Chapters Four to Eight.  It should be noted that significant migration occurs between 
poorer states also. 
 Political Factors 
Persecution, discrimination, conflict, and violence by state and non-state actors are prominent 
drivers of irregular migration, frequently leading to displacement, lack of economic 
opportunities, separation from cultural groups, and the death of family members.  These 
factors affect minors as much as they affect adults.16  Sources of persecution against minors 
include cultural and religious affiliations, disease, ethnicity, and sexuality,17 while political 
views of parents or family members may also result in violence against them.  The effects of 
war on minors are well-documented, including deaths, injury, trauma, and displacement.18  
Minors may be held hostage to force relatives to surrender, used as human shields on front lines 
to dissuade enemies from attacking,19 or recruited as child soldiers.20 
The effects of these political factors are often magnified by the inability or unwillingness of 
states to protect their citizens or, in some cases, their complicity in creating and perpetuating 
such circumstances. 21   Security and police forces may be unable to provide sufficient 
protection, or otherwise become involved in abuses against citizens, while some states cede 
                                                 
Investigating Decision-Making, Migration Trajectories and Expectations of Young People on the Way to 
Italy’ (September 2017). 
16  Jacqueline Bhabha, ‘Minors or Aliens - Inconsistent State Intervention and Separated Child Asylum-
Seekers’ (2001) 3 European Journal of Migration and Law 283, 288. 
17  See, eg, Akm Ahsan Ullah, ‘Rohingya Refugees to Bangladesh: Historical Exclusions and Contemporary 
Marginalization’ (2011) 9 Journal of Immigrant and Refugee Studies 139, 143. 
18  See generally Save the Children, ‘The War on Children’ (2018). 
19  UNICEF, ‘Under Siege: The Devastating Impact on Children of Three Years of Conflict in Syria’ (2014) 
4.  
20  Jacqueline Bhabha and Nadine Finch, ‘Seeking Asylum Alone: Unaccompanied and Separated Children 
and Refugee Protection in the UK’ (John D and Catherine T MacArthur Foundation, 2006) 24. 
21  UNHCR Regional Office for the United States and the Caribbean, ‘Children on the Run: Unaccompanied 
Children Leaving Central America and Mexico and the Need for International Protection’ (2014) 16-17. 
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control over their own territories, allowing non-state actors to commit abuses with impunity.22  
Political push factors often result in significant flows of asylum seekers.   
Political factors in destination countries include general societal and political stability, and 
respect for human rights.23  Unaccompanied minors, particularly those fleeing persecution 
and violence, are often drawn to countries that they believe are safe.  Liberal, democratic 
states are major destination countries for asylum seekers and other forced migrants.  More 
specifically, and when differentiating between accessible destinations, unaccompanied minors 
may prefer countries with well-functioning asylum, family reunification, and support systems 
for irregular migrants.24  Where child protection and asylum systems are inefficient or absent, 
otherwise safe countries may be seen primarily as transit countries or untenable destinations.25  
Unaccompanied minors sometimes seek to embark on further smuggling ventures from safe 
transit countries to reach destinations where they believe reception conditions for asylum 
seekers, refugee approval rates, and prospects for integration are better.26 
 Socio-Economic Factors 
Many unaccompanied minors leave their countries of origin to escape situations of poverty, 
economic underdevelopment, and a lack of job opportunities.  Such migration mostly takes 
place from countries with lower levels of economic development. 27   The search for 
employment is a frequent motivator and is often linked to the desire to send home remittances, 
a process whereby unaccompanied minors in destination states send money home to support 
                                                 
22  Nestor Rodriguez, Ximena Urrutia-Rojas, and Luis Raul Gonzalez, ‘Unaccompanied Minors from the 
Northern Central American Countries in the Migrant Stream: Social Differentials and Institutional Contexts’ 
(2017) Journal of Ethnic and Migration Studies (forthcoming), 6. 
23  REACH, n 15, 17. 
24  Andreas Müller, ‘Unaccompanied Minors in Germany: Focus-Study by the German National Contact Point 
for the European Migration Network (EMN)’ (German Federal Office for Migration and Refugees, 2014) 
12. 
25  UNICEF and REACH, ‘Children on the Move in Italy and Greece’ (2017) 42. 
26  Human Rights Watch, Turned Away: Summary Returns of Unaccompanied Migrant Children and Adult 
Asylum Seekers from Italy to Greece (2013) 11-12. 
27  Julia O’Connell Davidson and Caitlin Farrow, ‘Child Migration and the Construction of Vulnerability’ 
(Save the Children, 2007) 23-25. 
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their families. 28   This practice is commonplace in many countries across the world.  
Importantly, and due to the cost of migration, it is often families with some level of disposable 
income who can afford to send minors overseas, as opposed to the very poor.29 
Inadequate access to education, healthcare, and other basic services is often linked to a lack of 
economic opportunities, as well as conflict in a state.30  Many minors in countries affected by 
poverty or conflict see access to education as one of the ways of improving their situation.31  
Afghanistan, Syria, and Iraq, for example, have extremely limited educational opportunities 
for minors.32  Going to school is often impossible, either due to inadequate facilities and a 
lack of teachers, or the destruction of educational institutions by soldiers or terrorist acts.33  
Lack of healthcare, particularly for minors with chronic diseases or disability, may also act as 
a driving factor. 
Socio-economic factors in destination countries are reflective of those in countries of origin.  
People in poorer and developing nations, who nevertheless have the means to migrate, seek out 
labour and educational opportunities in wealthier destinations.  This makes them easy prey 
for smugglers who lure them with (sometimes false) promises of potential employment and 
prosperity.  Reflective of this are numerous studies noting the predominance of economic 
                                                 
28  Echavez et al, ‘Why do Children Undertake the Unaccompanied Journey: Motivations for Departure to 
Europe and other Industrialised Countries from the Perspective of Children, Families, and Residents of 
Sending Communities in Afghanistan’ (Afghanistan Research and Evaluation Unit and UNHCR, 2014) 12; 
Human Rights Watch, Yemen’s Torture Camps Abuse of Migrants by Human Traffickers in a Climate of 
Impunity (2014) 24-25. 
29  See Daniela Reale, ‘Away from Home Protecting and Supporting Children on the Move’ (Save the Children, 
2008) 8. 
30  O’Connell Davidson and Farrow, n 27, 36-37; Reale, n 29, 8. 
31  Angeliki Dimitriadi, Irregular Afghan Migration to Europe: At the Margins, Looking in (Palgrave 
Macmillan, 2017) 37-38; Sarah Flamm, ‘The Linkage Between Migration and Child Labor: An 
International Perspective’ (2010) 12(1) Stanford Journal of International Relations 15, 17. 
32  Kerry Boland, ‘A Report on Children of Afghan Origin Moving to Western Countries’ (UNICEF, February 
2010) 6. 
33  See, eg, Enza Roberta Petrillo, ‘The Securitization of the EU External Borders and the Rise of Human 
Smuggling along the Eastern Mediterranean Route’ in Elena Ambrosetti, Donatella Strangio, and Catherine 
Wihtol de Wenden (eds), Migration in the Mediterranean: Socio-Economic Perspectives (Routeledge, 
2016) 111. 
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opportunities as a factor for unaccompanied minors.34  Minors often lack qualifications and 
have received little formal education, which makes opportunities for unskilled and low-skilled 
work particularly attractive to them.35  The availability of free education and healthcare is, in 
some cases, another complementary factor for children who may have no or limited access to 
schools and medical professionals in their countries of origin.36 
 Environmental Factors 
Environmental conditions can create powerful structural factors driving migration. 37  
Earthquakes, flooding, storms, drought, and other natural disasters can severely impact on the 
lives of unaccompanied minors, particularly in the context of food production and the 
destruction of homes and social structures.  Moreover, the gradual erosion of arable land and 
fishing stocks due to climate change and human intervention can force people to seek 
opportunities elsewhere.  Changes in environmental conditions interact with and exacerbate 
other structural factors. 38   For example, erosion of arable land and drought are often 
contributing factors to economic stressors.  Political conditions can increase the effects of 
environmental changes, including lack of government support for affected civilians.39 
Minors are particularly vulnerable in the aftermath of environmental disasters, and to the effects 
of gradual environmental degradation.40  After disasters children are frequently separated 
from their parents and may find it difficult to source adequate food and shelter.41  Migration 
                                                 
34  See, eg, UNODC, ‘Migrant Smuggling in Asia: Current Trends and Related Challenges’ (2015) 85-86. 
35  Kandel et al, ‘Unaccompanied Alien Children: Potential Factors Contributing to Recent Immigration’ 
(Congressional Research Service, 2014) ii. 
36  Echavez et al, n 28, 12-13. 
37  See Jane McAdam, Climate Change, Forced Migration, and International Law (Oxford University Press, 
2012) for a discussion of refugee movements and refugee law, and their nexus with environmental disasters 
and climate change. 
38  Jerrold Huguet, ‘The Demography of Environmental Migration’ (2012) 8(2) Asian Population Studies 121, 
121-123. 
39  Reiko Obokata, Luisa Veronis, and Robert McLeman, ‘Empirical Research on International Environmental 
Migration: A Systematic Review’ (2014) 36 Population and Environment 111, 119-121. 
40  See generally UNICEF, ‘Children’s Vulnerability to Climate Change and Disaster Impacts in East Asia and 
the Pacific’ (2011). 
41  World Vision, ‘Protecting Children Post-Disasters’ (Factsheet, World Vision). 
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is common in the aftermath of disasters, and children who have lost their families may become 
unaccompanied minors.  It is likely that as climate change continues to impact on populations, 
and as sea levels claim populated areas, migration and migrant smuggling will increase in 
affected regions.42 
 Demographic Factors 
Migration is also influenced by structural demographic factors, including population growth 
and uneven development between rural and urban areas.  Demographic factors may be 
compounded by government policies regulating intra-state migration and family composition, 
as well as economic stagnation, and environmental degradation.43  In particular, demographic 
pressures may lead to a lack of employment opportunities and decreasing living standards.44  
Demographic pressures in these communities can lead to the creation of social structures and 
norms, which compel family groups to send younger members of the family overseas, often in 
order to send back remittances.45   
 Migration Networks 
Meso-level migration networks create ties between individuals and groups who are linked 
through family or friendship, or other commonalities such as culture, ethnicity, or birthplace.46  
These ties ‘not only provide the financial and other resources to migrate, but they figure 
prominently in settlement and the continuation of migration’. 47   Migration networks 
incorporate a broad range of intermediaries, including migrant smugglers, who assist the 
                                                 
42  For a relatively concise examination of climate change causing migration see Jason Bremner and Lori M 
Hunter, ‘Migration and the Environment’ (Population Bulletin: Volume 69(1), Population Reference 
Bureau, 2014). 
43  O’Connell Davidson and Farrow, n 27, 13-15. 
44  Black et al, n 6, 6-7. 
45  Flamm, n 31, 17. 
46  Sonja Haug, ‘Migration Networks and Migration Decision-Making’ (2008) 34(4) Journal of Ethnic and 
Migration Studies 585, 588; see generally Monica Boyd and Karol Nowak ‘Social Networks and 
International Migration’ in M Martiniello and J Rath, An Introduction to International Migration Studies 
(Amsterdam University Press, 2012) 79-83. 
47  Michael Samers, Migration (Routledge, 2010) 86. 
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process of migration.48  Networks—of friends, family, acquaintances, and facilitators—act as 
enabling and mediating drivers for migration.49  While structural factors explain, broadly, why 
migrants want to leave their countries of origin and why certain countries are attractive as 
destinations, the presence of migration networks explain how migration is facilitated, and why 
migrants choose certain, somewhat equally attractive, destinations over others.  The absence 
of migration networks, even where strong structural drivers exist, may constrain migration; 
equally, strong networks may sustain migration in the absence of structural factors. 50  
Networks play a vital role in creating and normalising cultures of migration in communities.51  
While there are gaps in the literature concerning the interactions of unaccompanied minors 
with networks,52 available studies consistently highlight the role of networks in driving and 
directing their migration.  Save the Children found that ‘the existence of migrant communities 
and networks’ was an important factor for unaccompanied minors in South Africa,53 while 
research on Afghan unaccompanied minors in Belgium noted the role of pre-migration by 
community members.54  In some cases, minors in certain destinations may come from a single 
village in a country of origin, with migration directed by networks of former migrants.55  
Findings on the importance of migration networks are reported from studies on unaccompanied 
minors in many countries.56  Migration networks in destination countries can help minors find 
                                                 
48  Nicholas Van Hear, New Diasporas: The Mass Exodus, Dispersal and Regrouping of Migrant Communities 
(UCL Press, 1998) 257. 
49  Ibid 18-22 
50  Ibid 20-21, 256-259. 
51  de Haas, n 7, 1595. 
52  Karin Heissler, ‘Rethinking “Trafficking” in Children’s Migratory Processes: The Role of Social Networks 
in Child Labour Migration in Bangladesh’ (2013) 1(1) Children’s Geographies 89, 90. 
53  Save the Children, ‘Children on the Move: Protecting Unaccompanied Migrant Children in South Africa 
and the Region’ (2007) 12. 
54  Vervliet et al, ‘The Aspirations of Afghan Unaccompanied Refugee Minors before Departure and on Arrival 
in the Host Country’ (2014) 22(3) Childhood 1, 9-10, 12. 
55  Harriot Beazley, ‘Multiple Identities, Multiple Realities: Children Who Migrate Independently for Work 
in South East Asia’ (2015) 13(3) Children’s Geographies 296, 302. 
56  For example, Katie Kuschminder, Julia de bresser, and Melissa Siegel, ‘Irregular Migration Routes to 
Europe and Factors Influencing Migrants’ Destination Choices’ (Maastricht Graduate School of 
Governance, 2015) 63; UNHCR Regional Office for the Baltic and Nordic Countries, ‘Voices of Afghan 
Children: A Study on Asylum-Seeking Children in Sweden’ (2010) 49; Peter E Hopkins and Malcolm Hill, 
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places to stay and work, provide resources and information, and assist them if asylum claims 
are refused.57  There is evidence that unaccompanied minors are more likely to migrate when 
they come from communities with high levels of migration, 58  which have a culture of 
migration, or where migration is seen as a custom of adulthood.59   
Migrant smugglers form an integral part of many migration networks.60  Smuggling networks 
are generally embedded into sending and receiving communities, and may include respected 
members of these communities as well as family members of migrants.61  In most cases 
migrants are not ‘passive actors’ recruited by smugglers; they seek out and engage with 
smuggling networks through social and community connections. 62   The presence of 
smuggling networks in origin countries enables migration, while the ability of such networks 
to evade certain border controls may mediate migrants’ destination choices.  Such choices 
may also be limited by the journeys and methods of smuggling that migrants can afford to pay 
for, while in some cases smugglers choose destinations without migrant input.63  Information 
disseminated through smuggling networks, and by smugglers, may also affect migration 
decisions during and before migration.64 
                                                 
‘Pre-flight Experiences and Migration Stories: The Accounts of Unaccompanied Asylum-Seeking Children’ 
(2008) 6(3) Children’s Geographics 257; Beazley, n 55, 302.; Samantha Punch, ‘Negotiating Migrant 
Identities: Young People in Bolivia and Argentina’ (2007) 5(1-2) Children’s Geographies 95, 102-103. 
57  Carla Buil and Melissa Siegel, ‘Destination Europe: Afghan Unaccompanied Minors Crossing Borders’ in 
Spyros Spyrou and Miranda Christou (eds), Children and Borders (Palgrave Macmillan, 2014) 110; 
Rodriguez, Urrutia-Rojas, and Gonzalez, n 22, 11. 
58  Manuel Orozco and Julia Yansura, ‘Understanding Central American Migration: The Crisis of Central 
American Child Migrants in Context’ (Inter-American Dialogue, 2014) 7. 
59  Dimitriadi, n 31, 33. 
60  Danilo Mandić, ‘Trafficking and Syrian Refugee Smuggling: Evidence from the Balkan Route’ (2017) 5(2) 
Social Inclusion 28. 
61  Ibid 31-32; Ilse van Liempt and Stephanie Sersli, ‘State Responses and Migrant Experiences with Human 
Smuggling: A Reality Check’ (2012) 45(4) Antipode 1029, 1041; Anna Triandafyllidou and Thanos 
Maroukis, Migrant Smuggling: Irregular Migration from Asia and Africa to Europe (Palgrave Macmillan, 
2012) 198-199; UNICEF, ‘A Child is a Child: Protecting Children on the Move from Violence, Abuse, and 
Exploitation’ (2017) 22-23. 
62  Ibid. 
63  Kuschminder, de bresser, and Siegel, n 56, 57; UNHCR, n 56, 16. 
64  Vervliet et al, n 54, 2, 10. 
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 Individual Decision Making  
Families and individuals react and respond to structural conditions that affect them, and interact 
with and exert agency within social and migration networks.  Decisions made at the micro-
level, while influenced by the macro and meso-level factors elucidated above, ultimately 
determine the means and directions of migration.  While some migration is ‘forced’, insofar 
as agency in the choice to migrate itself is restricted,65 decision making is broadly exercised 
across many facets of the migration process.  Examining migration by unaccompanied minors 
presents numerous difficulties at this level of analysis, particularly because minors may not 
have the ability to rationalise complex factors in their immediate situations, exert agency in 
social decision making, or access migration networks.   
Individual decision making is relevant both prior to and during migration.  The agency of 
unaccompanied minors during decision making processes varies dependant on, inter alia, their 
age and maturity, gender, family and community relationships, and, in particular, access to 
financial and social capital. 66   Angeliki Dimitriadi observes that ‘[m]obility depends on 
capability’.67  Where minors are unable to access sufficient material resources or networks 
independently, they rely on their parents and other relations to help organise and facilitate their 
migration.68  Some qualitative research into the migration of unaccompanied minors has 
found that agency is primarily constrained by network access.69   
                                                 
65  The binary distinction between forced and voluntary migration is widely used, but has been criticised.  
Some theorists argue that all migrants exercise a degree of choice.  See Marta Bivand Erdal, ‘Forced to 
Leave? The Discursive and Analytical Significance of Describing Migration as Forced and Voluntary’ 
(2017) Journal of Ethnic and Migration Studies (forthcoming). 
66  UNICEF, n 61, 14.  See, on the role of social networks and capital generally, Daniel E Martínez, ‘Coyote 
Use in an Era of Heightened Border Enforcement: New Evidence from the Arizona-Sonora Border’ (2016) 
42(1) Journal of Ethnic and Migration Studies 103, 105-107. 
67  Dimitriadi, n 31, 39. 
68  See Roy Juijsmans, ‘Beyond Compartmentalization: A Relational Approach Towards Agency and 
Vulnerability of Young Migrants’ in A Orgocka and C Clark-Kazak (eds), Independent Child Migration—
Insights into Agency, Vulnerability, and Structure, New Directions for Child and Adolescent Development 
(Wiley Periodicals, 2012). 
69  Ibid 43-44.  
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During the smuggling process itself, unaccompanied minors’ interactions with smugglers are 
influenced by similar factors.  Minors who are older and male, who have access to finances 
and social networks, or who have familial or community relationships with their smugglers, 
are more likely to have a greater say in the modes and directions of travel.  Those who are 
younger, female, without money, and separated from support networks, meanwhile, are more 
likely to have decisions made for them, and are more vulnerable to exploitation (such as debt 
bondage).70 
Research on unaccompanied minors and their decision making before and during migration 
indicates that their level of agency may be demarcated into three categories.  The first is 
independent decision making, where minors make choices independent of others.  In some 
communities it can be relatively normal for a child to independently decide to migrate, or at 
least play a substantial role in the decision.71  Even where a child has made an independent 
decision however, family members may play a role in supporting migration.72  In these cases 
children lead the decision making process and then depart with the parents’ permission and 
assistance.73  Of course, there are also situations where children make the decision to migrate 
entirely by themselves, and have no assistance in paying for and arranging their own travel.  
This may be because their parents or family members disapprove of the decision, or because 
they are orphans or otherwise separated from their families.74  In these cases children may be 
forced to steal money to fund smuggling trips, or alternatively owe a debt to the smugglers 
themselves.75 
The second, and more common category, is collaborative decision making, where migration of 
unaccompanied minors is predominantly determined (and funded) by family or community 
                                                 
70  UNICEF, n 61, 14-15 
71  See Jonathan Todres, ‘Independent Children and the Legal Construction of Childhood’ (2014) 23 Southern 
California Interdisciplinary Law Journal 261, 276 (and fn 64). 
72  REACH, n 15, 19. 
73   Boland, n 32, 55-56. 
74  See, eg, Save the Children, n 53, 13. 
75  Echavez et al, n 28, 17. 
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members with the input of minors.76  Families may make plans for such migration by drawing 
up itineraries, organising network points in transit and destination countries, arranging payment 
for smuggling journeys and, most importantly, determining the destination itself.77  Parents 
also frequently discuss the need for migration with their children, highlighting the opportunities 
available overseas and their current circumstances.  With the encouragement and 
representations of their family members, children often collaborate in the decision to migrate.78 
The third category involves situations where adults make decisions for minors without their 
input.79  In the case of children who are old enough to understand and make independent 
decisions, this may indicate coercive treatment by their parents or other adults.  In particular, 
situations where adults arrange the migration of unaccompanied minors, or where smugglers 
do not inform them of the destination,80 cast doubt on the agency of the minor in the migration 
process.81  This will also be relevant where a child is too young to understand the decision, 
and consequences of migration.   
 UNACCOMPANIED MIGRATION 
Factors at macro-, meso-, and micro-levels explain reasons for smuggled unaccompanied 
minors to migrate: structural conditions, networks, and individual decision making.  They do 
not, in and of themselves, explain why minors migrate unaccompanied by their parents or 
guardians.  Studies on unaccompanied minors identify various reasons for ‘unaccompanied’ 
                                                 
76  See, eg, Vervliet et al, n 54, 6-7; Kuschminder, de bresser, and Siegel, n 56, 57; Christopher Horwood, 
‘From Sub-Saharan Africa through North Africa: Tracking Deaths along the Way’ in Tara Brian and Frank 
Laczko (eds), Fatal Journeys Tracking Lives Lost during Migration (IOM, 2014) 117; Ulrika Wernesjo, 
‘Unaccompanied Asylum-Seeking Children: Whose Perspective?’ (2011) 19(4) Childhood 495, 500; 
Hopkins and Hill, n 56, 264; Buil and Siegel, n 57, 104; UNHCR, n 56, 16; Dimitriadi, n 31, 41. 
77  UNHCR, n 56, 16, 45. 
78  Echavez et al, n 28, 11. 
79  See, eg, Wernesjo, n 76, 500; Vervliet et al, n 54, 6-7. 
80  See, for an example, Hopkins and Hill, n 56, 264. 
81  See, eg, Buil and Siegel, n 57, 104; Save the Children, n 53, 13. 
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migration.  In summary, these include orphanage and separation, socio-cultural practices, 
family reunification, and child specific violence or persecution.  Each is summarised below. 
Many minors migrate unaccompanied because their parents have died.  War, persecution, 
starvation, and disease may all result in the orphanage of minors.82  Minors may also be 
abandoned by their parents, perhaps due to inability to provide support or stigmatisation due to 
disability.  In other cases, minors may be separated from their parents or other family 
members during the migration process.  This can occur during border or maritime crossings, 
as a result of confusion or through deliberate actions by smugglers.83  Family members may 
also die while migrating leaving minors alone or may run out of funds to complete the journey 
together, choosing to send minors onwards unaccompanied.84   
Socio-cultural expectations are another, predominant, cause for unaccompanied migration.  In 
many cultures and social groups it has become a normative practice to send minors abroad.  
This is particularly common in cases where minors come from impoverished backgrounds, 
where family groups are unable to support themselves solely by working in their own 
communities.  Unaccompanied minors are commonly sent overseas in order to earn higher 
wages, part of which they then remit back to their home countries.85  The phenomenon of 
remittance sending has become prevalent in nearly all parts of the world, and in some societies 
forms an integral part of the economy.86   
Minors may also migrate unaccompanied to help their family members migrate at a later time, 
or to join family members who are already present in destination countries. In the first case, 
families may send their children away to particular destinations because they think (whether 
accurately or not) that countries will be more accommodating towards unaccompanied minors, 
                                                 
82  UNHCR, n 56, 15; Reale, n 29, 10. 
83  REACH, ‘Migration Trends & Patterns of Syrian Asylum Seekers Travelling to the European Union: 
Assessment Report’ (28 September 2015) 4; UNHCR, n 56, 17. 
84  REACH, n 83, 4. 
85  Vervliet et al, n 54, 11; Horwood, n 76, 117. 
86  See generally, Dilip Ratha, ‘The Impact of Remittances on Economic Growth and Poverty Reduction’ 
(Policy Brief No 8, Migration Policy Institute, 2013). 
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and will be more likely to grant them residence.87 Once minors are settled in the country, 
remaining family members may expect them to facilitate their own migration.88  This may 
occur through legal family reunification mechanisms, or otherwise minors may coordinate with 
networks in the destination country to help their families enter the country clandestinely.  In 
the second case, families leave their children in countries of origin, either alone or in the care 
of others, in order to migrate to other countries.  Once they are settled in the destination 
country, the parents then send for their children who may be smuggled as unaccompanied 
minors to their parents’ new country of residence.89   
Further, persecution, serious ill-treatment, and (family) violence directed at minors may lead 
to unaccompanied migration.  Domestic violence by family members, female genital 
mutilation, and forced marriage can cause minors to flee their families.  In other cases, parents 
may send their children away to help them evade community or gang violence, recruitment as 
child soldiers, or persecution.90  Some reports note, for example, that female minors are 
vulnerable to accusations of witchcraft and migrate as a result.91 
 MIGRANT SMUGGLING 
Migrant smugglers can help unaccompanied minors plan their journeys, leave their countries 
of origin, traverse geographic obstacles and the borders of transit countries, and reach 
destinations.  The causes of migration described above, and the reasons for unaccompanied 
migration, do not explain the use of smugglers.  The proliferation of smuggling services and 
smuggled migrants around the world are attributable to several additional dynamics.   
                                                 
87  Buil and Siegel, n 57, 103; REACH, n 83, 4. 
88  See, eg, Vervliet et al, n 54, 7. 
89  Lorenzen, n 15, 758.  This is common in the US context: see, eg, Orozco and Yansura, n 58, 15; Katherine 
M Donato and Blake Sisk, ‘Children’s Migration to the United States from Mexico and Central America: 
Evidence from the Mexican and Latin American Migration Projects’ (2015) 3(1) Journal on Migration and 
Human Security 58, 62.    
90  O’Connell Davidson and Farrow, n 27, 16. 
91  Jill Schnoebelen, ‘Witchcraft Allegations, Refugee Protection and Human Rights: A Review of the 
Evidence’ (Research Paper No 169, UNHCR, January 2009). 
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Since the second half of the 20th Century, and the turn of the 21st, wealthy destination states 
have increasingly sought to restrict and control migration.  Immigration policies generally 
prioritise migrants from other developed countries, particularly through skilled labour 
migration pathways, while restricting migration from less developed countries and limiting or 
prohibiting low-skilled labour migration.  This trend has emerged while the pool of desirable 
destination countries has shrunk, and the number of sending countries for migrants increased.  
Just like globalisation generally, global migration dynamics have become ‘highly 
asymmetric’.92   
The result is that legal means of migration are often closed to unaccompanied minors, who 
overwhelmingly come from poorer and politically unstable origin countries.93  Pathways for 
low skilled labour migration are limited, with available avenues, if they do exist, generally 
open only to adults.  Family reunification pathways are often difficult to access and require 
minors to have parents in destination countries.  Meanwhile, refugee resettlement channels 
are extremely limited and overburdened, with only a small fraction of the world’s refugees 
brought to countries willing to accept them.  Worldwide, humanitarian intakes outside the 
refugee category are also vastly inadequate.94  Their inability to legally enter countries sees 
unaccompanied minors, in common with many other migrants, engage the services of 
smugglers.95 
Migrant smugglers provide services to people who otherwise cannot enter their chosen 
destination country.  Migrants use smugglers because they offer services aimed at 
circumventing immigration controls and often maintain networks that allow movement 
internationally.96  The costs of smuggling have increased as border controls have become 
                                                 
92  Mathias Czaika and Hein de Haas, ‘The Globalisation of Migration: Has the World Become More 
Migratory?’ (2015) 48(2) International Migration Review 283, 318.  See also Khalid Koser, ‘Dimensions 
and Dynamics of Irregular Migration’ (2010) 16 Population, Space, and Place 181, 188. 
93  See generally UNICEF, n 61, 20. 
94  Ibid. 
95  See, eg, Anne Gallagher, ‘Exploitation in Migration: Unacceptable but Inevitable’ (2015) 68(2) Journal of 
International Affairs 55, 58. 
96  Koser, n 92, 188. 
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rigorous.  Thus, not only does migrant smuggling proliferate with the implementation of 
restrictive migration policies,97 it also becomes more lucrative as migration controls evolve.98 
Migrant smugglers operate in countries of origin for irregular migration and along transit 
routes.  Smuggling networks are often integrated into other migration networks; smugglers 
may be community members, friends, or family.  Even though a combination of migration 
drivers and border controls create the smuggling business, in some communities the smuggling 
of migrants has become embedded to the point where it is viewed as a social process.  This is 
reflected in the general organisation of smuggling networks along ethnic lines and within social 
networks.99  Numerous studies demonstrate the lack of stigma attached to smugglers by 
migrants and the legitimisation of the practice.  ‘Migrants who have used the services of 
smugglers often describe them as “helpers”, as people who “save lives”, or as a “necessary 
alternative” in a world with many restrictions on mobility’.100  It is likely that the assimilation 
and frequency of migrant smuggling in certain populations normalises the practice, and thus 
helps it perpetuate even as drivers and immigration policies in origin and destination states 
fluctuate, and despite its many risks and dangers. 
Thus, it can be said that migrant smuggling is driven both by difficulties in accessing legal 
avenues of migration, and by its normalisation in sending communities.  Where legal channels 
are non-existent, limited, inefficient, or overly expensive, the fact remains that many 
unaccompanied minors who wish to leave their countries of origin for varying reasons view 
the services of migrant smugglers as their best or only viable option.101  Migrant smuggling 
                                                 
97  Sheldon Zhang, Gabriella Sanchez, and Luigi Achilli, ‘Crimes of Solidarity in Mobility: Alternative Views 
on Migrant Smuggling’ (2018) 676(1) The ANNALS of the American Academy of Political and Social 
Science 6, 10, 13. 
98  Friedrich Heckmann, ‘Illegal Migration: What Can We Know and What Can We Explain? The Case of 
Germany’ (2004) 38(3) International Migration Review 1103, 1121-1122. See also Triandafyllidou and 
Maroukis, n 61, 203; Jacqueline Babha, Child Migration and Human Rights in a Global Age (Princeton 
University Press, 2014) 211. 
99  Triandafyllidou and Maroukis, n 61, 195; Zhang, Sanchez, and Achilli, n 97, 13. 
100  van Liempt and Sersli, n 61 quoting Ilse van Liempt, Navigating Borders: Inside Perspectives on the 
Process of Human Smuggling into the Netherlands (Amsterdam Univerity Press, 2007). 
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is in many ways a business that works like any other—it depends on the existence of a demand 
and market for its services.  While smugglers can offer irregular migration more effectively 
than legal channels, and to populations that are otherwise disenfranchised from avenues of 
regular migration, it is certain that smuggling of unaccompanied minors will persist. 
 CONDITIONS 
Smuggled unaccompanied minors may face a broad range of adverse conditions during their 
journeys.  These conditions may endanger their lives and expose them to exploitation.  
Without parents or guardians, minors are especially vulnerable during the smuggling 
process.102  They are more easily placed in situations of danger by smugglers, and are more 
susceptible to exploitation and forced participation in criminal activities. 103   Their 
vulnerabilities to the conditions and risks of the smuggling process may be exacerbated by their 
characteristics, circumstances, or backgrounds.  Where unaccompanied minors are very 
young, female, have disabilities, or are of certain ethnicities or cultural or religious 
backgrounds, they may be more vulnerable.104  They may also be more vulnerable where they 
do not have access to financial resources or social networks during their journeys. 105  
Vulnerability is, however, not inherent; it is created through structural and social dynamics of 
inequality and discrimination that manifests in ‘diminished and unequal levels of power and 
enjoyment of rights’.106 
                                                 
102  See, eg, Jorge Bustamante, Report of the Special Rapporteur on the Human Rights of Migrants, UN Doc 
A/HRC/11/7 (14 May 2009) [23]. 
103  Gabriella Sanchez, ‘Critical Perspectives on Clandestine Migration Facilitation: An Overview of Migrant 
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 Smuggling Methods 
The risks and dangers of migrant smuggling are well-documented.  Smuggling may be carried 
out by sea, land, or air, each of which has particular dangers.  Depending on the means and 
methods of smuggling used, smuggled migrants may be subjected to bodily harm or, in some 
cases, their lives may be threatened.  Deaths of smuggled migrants are widely reported around 
the world.   
Smuggling by sea is especially dangerous, and unaccompanied minors are at risk as they 
embark on dangerous journeys in frequently overcrowded and unseaworthy boats. 107  
Smuggling vessels are often undersupplied with water, food, and life-jackets, use rudimentary 
navigational equipment, and are equipped with unreliable engines.108  These circumstances 
increase the risks of sickness and malnutrition during the journey, as well as the dangers of 
sinking and getting lost in open waters.109  Smuggling by land, including on foot, by car, truck, 
or train, also presents significant dangers to unaccompanied minors.  Children travelling in 
trucks may hide themselves in refrigerated compartments, which can result in death if there is 
inadequate ventilation, or if they are left inside for too long.110  They may also be threatened 
by adult co-travellers fighting for room.111  Some smuggling ventures put unaccompanied 
minors on top of trains or between wheel axles, exposing them to risks of death or serious 
injury if they fall off.112 Moreover, many smuggled unaccompanied minors are forced to 
undertake long treks through harsh terrain, swim across rivers, or travel in poorly built 
                                                 
107  Louisa Loveluck, ‘Shocking Photos of Desperate Migrants Packed on to Wooden Ship Bound for Italy’, 
The Telegraph (online), 5 June 2015 
<http://www.telegraph.co.uk/news/worldnews/europe/italy/11652556/Shocking-photos-of- desperate-
migrants-packed-on-to-wooden-ship-bound-for-Italy.html>. 
108  UNODC, ‘Smuggling of Migrants by Sea’ (Issue Paper, 2011) 31. 
109  See for example the sinking of smuggling vessels and attendant loss of life in the Mediterranean and the 
seas around Australia.  See Amnesty International, ‘Lives Adrift: Refugees and Migrants in Peril in the 
Central Mediterranean’ (30 September 2014); Australian Customs and Border Protection Services, ‘SIEV 
221 Internal Review’ (10 January 2011). 
110  Human Rights Watch, n 26.  
111  UNHCR, n 56, 33. 
112  Betsy Cavendish and Maru Cortazar, ‘Children at the Border: The Screening, Protection and Repatriation 
of Unaccompanied Mexican Minors’ (Appleseed, 2011) 13. 
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subterranean passageways, all of which put their lives in danger.113  Smuggling by air is 
comparatively less risky, although migrants may be placed in danger if they travel as 
stowaways on planes or try to hide in the undercarriage of aeroplanes.114 
 Exploitation and Trafficking in Persons 
Not all smuggling journeys involve abuse or exploitation; in many cases facilitation of irregular 
migration, while a crime, is a relatively benign process. 115   Nevertheless, the risks are 
substantial, and smuggled unaccompanied minors are often exposed to sexual and economic 
exploitation during their journeys.  They may be extorted for smuggling fees, forced to work 
to pay off debts in transit countries, and may be sexually and physically abused during the 
smuggling process.116  The UN Rapporteur for Human Rights has stressed that ‘children who 
are unaccompanied or separated from their parents are particularly vulnerable to human rights 
violations and abuses at all stages of the migration process’.117  
Instances and examples of abuse and exploitation of unaccompanied minors are well-
documented.  Reports by Human Rights Watch, 118  UNICEF, 119  REACH, 120  and 
UNHCR, 121  among others, have detailed kidnappings, ransoming, extortion, sexual and 
gender-based violence, rape and forced pregnancy, physical abuse, debt bondage, slavery, and 
torture of unaccompanied minors.122  Unaccompanied minors may spend months or years 
                                                 
113  Ibid 13-14; Global Initiative against Transnational Organized Crime, ‘Smuggled Futures: The Dangerous 
Path of the Migrant from Africa to Europe’ (May 2014) 10. 
114  UNODC, ‘Migrant Smuggling by Air’ (Issue Paper, 2010); See, eg, ‘Somali Boy who Stowed Away on 
Airplane Wanted to Reach his Mother’, The Guardian (online), 28 April 2014, 
<http://www.theguardian.com/world/2014/apr/27/somalia-boy-plane -stowaway-hawaii-mother>. 
115  UNICEF, n 61, 22; Sanchez, n 103, 18-19. 
116  Gallagher, n 95, 57-59; UNHCR, n 56, 45. 
117  Jorge Bustamante, Report of the Special Rapporteur on the Human Rights of Migrants, UN Doc 
A/HRC/11/7 (14 May 2009) [23]. 
118  Human Rights Watch, n 28. 
119  UNICEF, ‘A Deadly Journey for Children: The Central Mediterranean Migration Route’ (2017). 
120  REACH, n 15.   
121  UNHCR, n 56. 
122  See generally, UNICEF, n 61. 
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working in exploitative conditions in transit countries.123  In some cases, unaccompanied 
minors are forced into criminal enterprises.  They may assist in drug production and 
trafficking and may be coerced to smuggle other migrants.124  Abuse and exploitation may be 
carried out by facilitators of irregular migration, by other migrants, and by nationals of transit 
countries, including law enforcement and other government officials.125   
The literature has noted the continuum between situations of migrant smuggling and trafficking 
in persons.126  ‘The situation of being smuggled increases migrants’ vulnerability to harm, not 
only from smugglers but from a range of others’.127  Smugglers and traffickers often operate 
along the same routes, with individuals and networks involved in both crimes.  There are 
reports of smugglers selling migrants to traffickers, or handing them over when they cannot 
pay their debts.128  Where smuggled migrants cannot pay fees and enter into debt bondage 
they may become victims of trafficking.129  Trafficking flourishes in places where there is a 
constant supply of vulnerable people and where law enforcement is weak;– two features that 
characterise the world’s major irregular migration routes.130 
 Ill-Treatment by States 
Smuggled unaccompanied minors are especially vulnerable to ill-treatment by states on 
account of being irregular migrants.  Generally speaking, irregular migrants are frequently 
subject to harsh policies, restrictions on social welfare, and practical and legal barriers to 
                                                 
123  See US Department of State, ‘Trafficking in Persons Report: June 2014’ (2014) cited in Gallagher, n 95. 
124  IOM, ‘Egyptian Unaccompanied Migrant Children’ (2016) 10 
125  See UNGA, Unlawful Death of Refugees and Migrants, UN Doc A/72/335 (15 August 2017) 7-8. 
126  See, eg, Theodore Baird and Ilse van Liempt, ‘Scrutinising the Double Disadvantage: Knowledge 
Production in the Messy Field of Migrant Smuggling’ (2016) 42(3) Journal of Ethnic and Migration 
Studies 400, 402. 
127  Jørgen Carling, Anne T Gallagher, and Christopher Horwood, ‘Beyond Definitions: Global Migration and 
the Smuggling-Trafficking Nexus’ (Discussion Paper 2, Danish Refugee Council and Regional Mixed 
Migration Secretariat, 2015) 6. 
128  UNICEF, n 61, 26-27. 
129  Susan Martin and Amber Callaway, ‘Human Trafficking and Smuggling’ in Alexander Betts (ed), Global 
Migration Governance (Oxford University Press, 2011) 227. 
130  UNICEF, n 61, 38. 
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enjoying their human rights.  Forms of ill-treatment may be imposed by transit countries, in 
which minors are often forced to spend long periods of time,131 or by destination countries.  
The prevalence of adverse treatment of unaccompanied minors, and its severe impacts on their 
health and well-being, are widely documented and condemned.132   
Smuggled unaccompanied minors commonly encounter deficits in state care and protection 
systems, particularly restrictive access to healthcare, education, and legal assistance.  They 
may also be provided with insufficient accommodation, leading to them living in cramped or 
dilapidated places, not separated from unrelated adults, and without appropriate supervision.  
Lack of social welfare and accommodation may force unaccompanied minors to seek shelter 
in abandoned buildings, and resort to begging, petty crime, or prostitution in order to survive.133  
This makes it more likely that they will stay in irregular situations, where they are more 
vulnerable to trafficking and child labour.  Restricted, inefficient, or punitive asylum systems 
can have similar effects.  Reports show that minors who are unable to access asylum or enjoy 
their rights re-engage smugglers to transport them to other states.134      
Measures taken by states to deter irregular migration also have severe negative effects on 
smuggled unaccompanied minors.  Stringent border controls strand unaccompanied minors in 
transit countries for long periods of time where they live in states of limbo.  Forced removals 
may return them to life-threatening or exploitative situations.  The imposition of immigration 
detention on minors has particularly pernicious effects, documented in many studies and 
reports.135  Despite the fact that minors are notionally protected by states while in detention, 
they are often susceptible to acts of violence, torture, abuse, and cruel or degrading treatment 
or punishment.136  When deprived of their liberty, minors are also at an increased risk of 
                                                 
131  REACH, n 15, 22. 
132  See generally UNICEF, n 61. 
133  Human Rights Watch, n 26, 20-21. 
134  On this effect generally see Castles, n 14. 
135  See, eg, Australian Human Rights Commission, The Forgotten Children: National Inquiry into Children 
in Immigration Detention (AHRC, 2014). 
136  See, eg, Human Rights Watch, Barely Surviving: Detention, Abuse and Neglect of Migrant Children in 
Indonesia (2013); see also Antje Missbach, ‘Accommodating Asylum Seekers and Refugees in Indonesia: 
From Immigration Detention to Containment in “Alternatives to Detention”’ (2017) 33(2) Refuge 32. 
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suffering from anxiety and depression, and even short periods of detention can compromise 
cognitive development, and lead to suicide, self-harm, and mental disorders.137  Detention 
also creates and compounds feelings of isolation and distress, and may exacerbate the trauma 
from experiences in their countries of origin, and during the smuggling process.138 In relation 
to administrative immigration detention institutions generally, the UN Rapporteur on torture 
and other cruel, inhuman or degrading treatment or punishment has commented that: 
[M]any child migrants suffer appalling and inhuman conditions while detained including overcrowding, 
inappropriate food, insufficient access to drinking water, unsanitary conditions, lack of adequate medical 
attention, and irregular access to washing and sanitary facilities and to hygiene products, lack of 
appropriate accommodation and other basic necessities.139    
 SUMMARY 
The causes for smuggling of unaccompanied minors encompasses numerous complex, 
interrelated, and multifaceted dynamics.  Migration itself is attributable to factors at macro-, 
meso-, and micro-levels.  Structural conditions in countries of origin, transit, and destination 
explain why unaccompanied minors choose to leave and stay in certain countries.  These 
conditions include political, socio-economic, environmental, and demographic circumstances, 
one or a combination of which may affect their migratory choices.  Migration networks, 
which include networks of smugglers and other facilitators, enable migration, and direct 
unaccompanied minors towards places where they have familial or social ties.  The agency of 
individual minors, meanwhile, determines the input they have in decisions made prior to and 
during their migratory experiences.  In some cases, minors may make independent decisions 
or collaborate with others, while in others family members or smugglers may make decisions 
on their behalf. 
                                                 
137  Juan E Mendez, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading 
treatment or punishment, UN Doc A/HRC/28/68 (5 March 2015) [16]. 
138  Australian Human Rights Commission, n 135, 155. 
139  Juan E Mendez, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading 
treatment or punishment, UN Doc A/HRC/28/68 (5 March 2015) [61]. 
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Beyond drivers for migration itself, other factors cause minors to migrate unaccompanied, and 
explain why they choose to migrate irregularly and using the services of migrant smugglers.  
Minors travel without their parents or guardians for various reasons, including orphanage or 
separation, to work and send back remittances, to pursue family reunification, and to escape 
violence or persecution.  They use migrant smugglers because they are unable to access legal 
migration channels, either because they are restrictive, inadequate, or too costly.  Smugglers 
enable unaccompanied minors to traverse long distances and overcome geographic obstacles, 
as well as bypass the immigration restrictions and border controls of transit and destination 
countries.  Evidence shows that migrant smugglers are a ubiquitous part of irregular migration 
by unaccompanied minors.  
While the exact circumstances of smuggling of unaccompanied minors are not always clear, it 
is certain that such minors are particularly vulnerable to the often adverse conditions of the 
smuggling process.  Migrant smuggling is a frequently dangerous and deadly enterprise, 
exploitation during irregular migration is manifold, and minors commonly find themselves in 
inadequate or inhumane conditions.  In some cases, this may involve situations of trafficking 
in persons.  Naturally, like the causes of unaccompanied migration, the conditions of migrant 
smuggling vary.  Some ventures may be relatively risk free, while others entail danger and 
abuse.  Conditions in transit and destination states may also have negative effects on 
smuggled unaccompanied minors, particularly where they are subject to ill-treatment and 
deprivation of their human rights.  Rejections at borders, forced removals, and detention have 
especially pernicious effects.  These conditions may be exacerbated by the characteristics of 
minors, such as their age, gender, and ethnicity.  
This Chapter has demonstrated that smuggled unaccompanied minors are not a homogenous 
group.  Although they are, by definition, smuggled migrants —and the causes of migrant 
smuggling itself are widely acknowledged—the differing causes for their migration, and the 
potential occurrence of abuse and exploitation in the smuggling process, show that their 
protection-needs differ dependant on their individual backgrounds and circumstances.  They 
may be, inter alia, victims of trafficking and other human rights abuses, asylum seekers, 
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refugees, or labour migrants—categories that are not always easy to identify in practice.140  
Nonetheless, all smuggled unaccompanied minors are vulnerable; many flee violence and 
persecution, suffer from extreme poverty, and experience immense difficulties during their 
journeys.  For these reasons, destination countries must be responsive to their unique 
situations and avoid measures that inflict further harm.   
 
 
 
 
                                                 
140  Dimitriadi, n 31, 33. 
 CHAPTER THREE 
THE INTERNATIONAL LEGAL FRAMEWORK 
This Chapter explains and analyses the international legal framework relevant to the protection 
of smuggled unaccompanied minors, and criminalisation of those who smuggle them.  The 
Protocol against the Smuggling of Migrants by Land, Sea, and Air1 stands at the centre of this 
framework and defines and criminalises migrant smuggling in international law.  Closely 
related is the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially 
Women and Children.2  The definitions of smuggling and trafficking, while legally distinct, 
overlap conceptually, just as the phenomena overlap in reality.  This Chapter first examines 
the two Protocols in some detail, before turning to the broader international framework, 
encompassing international human rights and refugee law and materials.  It concludes by 
analysing the normative coherence of this framework, and the effect of current developments 
in international law. 
 CONCEPTS AND DEFINITIONS  
Under the Smuggling of Migrants Protocol, whether an unaccompanied minor is a smuggled 
migrant depends on the conduct of the facilitator of their migration.  Dependant on this 
conduct, and the circumstances of facilitation, a minor may also, or alternatively, be a victim 
of trafficking under the Trafficking in Persons Protocol.  The two Protocols do not criminalise 
all instances of facilitation of irregular migration; in some cases, facilitation will not fall within 
the definition of either smuggling of migrants or trafficking in persons under the Protocols. 
                                                 
1  Opened for signature 12 December 2000, 2241 UNTS 507 (entered into force 28 January 2004) 
(‘Smuggling of Migrants Protocol’).   
2  Opened for signature 12 December 2000, 2237 UNTS 319 (entered into force 25 December 2003) 
(‘Trafficking in Persons Protocol’).   
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 Smuggling of Migrants Protocol 
The Smuggling of Migrants Protocol supplements the United Nations Convention against 
Transnational Organised Crime.3  The Protocol has the purpose ‘to prevent and combat the 
smuggling of migrants, as well as to promote cooperation among States Parties to that end, 
while protecting the rights of smuggled migrants’.4  Article 3(a) of the Protocol defines the 
smuggling of migrants as  
the procurement, in order to obtain, directly or indirectly, a financial or other material benefit, of the illegal 
entry of a person into a State Party of which the person is not a national or a permanent resident.  
The term ‘illegal entry’ is defined in Article 3(b) to mean ‘crossing borders without complying 
with the necessary requirements for legal entry into the receiving State’.  The requirement of 
illegal entry is integral to the offence of migrant smuggling and includes any form of such entry, 
whether it is dangerous and clandestine, or involves document fraud.5 
The requirement of a financial or material benefit is intended to preclude criminalisation under 
the Protocol of persons who smuggle, or assist the smuggling, of migrants for humanitarian 
reasons, including family members, NGOs, or religious groups.6  It is an integral part of the 
definition of ‘smuggling of migrants’ in Article 3(a), and is also included in the chapeau of the 
criminalisation provisions in Article 6(1).7  This requirement should be construed broadly to 
include forms of ‘non-financial inducements’.8  In the context of smuggling of minors, such 
                                                 
3  Opened for signature 15 December 2000, 2225 UNTS 209 (entered into force 29 September 2003) 
(‘UNTOC’). 
4  Smuggling of Migrants Protocol, Article 2. 
5  Andreas Schloenhardt, Criminalizing the Smuggling of Migrants in International, European, and Austrian 
Law (Verlag für Polizeiwissenschaft, 2015) 37-38. 
6  UNODC, Travaux Préparatoires of the Negotiations of the United Nations Convention against 
Transnational Organized Crime and the Protocols thereto (2006) 469. 
7  ‘Each State Party shall adopt such legislative and other measures as may be necessary to establish as 
criminal offences, when committed intentionally and in order to obtain, directly or indirectly, a financial 
or other material benefit’. 
8  UNODC, Model Law against the Smuggling of Migrants (2010) 13 (‘Model Law’). 
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benefits could include, for instance, the solicitation of sexual favours, child pornography, 
participation in criminal conduct, or unpaid forced labour.9  
 Trafficking in Persons Protocol 
In circumstances where unaccompanied minors are subject to exploitation or abuse during the 
smuggling process their situation may morph into one of trafficking.10  In such cases, the 
conduct of the persons responsible for smuggling of unaccompanied minors may be 
criminalised under the offence of trafficking in the Trafficking in Persons Protocol.  The 
Trafficking in Persons Protocol sets out a uniform approach to combat trafficking, protect 
victims, and facilitate cooperation between States Parties.   
The Protocol defines trafficking in Article 3(a) to mean: 
the recruitment, transportation, transfer, harboring or receipt of persons, by means of the threat or use of 
force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position 
of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person 
having control over another person, for the purpose of exploitation.  Exploitation shall include, at a 
minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour 
or services, slavery or practices similar to slavery, servitude or the removal of organs. 
The definition adopts a three-pronged approach, combing act, means, and purpose elements.   
Where a trafficked person is a minor, the definition of trafficking is modified by Article 3(c) to 
include only the act and purpose elements.  There is no requirement as to the means of 
trafficking (such as through coercion or deception), thus making it easier to establish a crime 
of trafficking against a minor.11  The omission of the means element acknowledges that 
minors ‘are unable to consent to certain types of activities’, including being trafficked, 
                                                 
9  UN Ad Hoc Committee on the Elaboration of a Convention against Transnational Organized Crime, Report 
of the Ad Hoc Committee on the Elaboration of a Convention against Transnational Organized Crime on 
the Work of its First to Eleventh Sessions: Addendum: Interpretative Notes for the Official Record (Travaux 
Préparatoires) of the Negotiations of the United Nations Convention against Transnational Organized 
Crime and the Protocols Thereto, UN Doc A/55/383/Add.1 (3 November 2000) [3] (‘Interpretative Notes’). 
10  See further Section 2.4.2. 
11  Silvia Scarpa, ‘Child Trafficking: International Instruments to Protect the Most Vulnerable Victims’ (2006) 
44(3) Family Court Review 429, 436. 
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regardless of any means used.12  More generally, the omission recognises the special rights of 
children and the special vulnerabilities of child victims of trafficking.13  A child is defined to 
include ‘any person under 18 years of age.’14   
 Distinctions and overlap 
The Smuggling of Migrants Protocol and the Trafficking in Persons Protocol delineate and 
criminalise separate, distinct conduct.  The primary intention of this clear distinction is to 
explicitly distinguish traffickers from smugglers, and those guilty of neither offence, in order 
to assist in prevention and combatting of each crime.  A secondary effect of the distinction is 
to distinguish smuggled migrants from victims of trafficking, which has implications for the 
protection and assistance measures available to those who have been the object of each crime.15 
Three explicit differences can be drawn between the definitions of smuggling and trafficking.  
First, is the requirement of transnationality - migrant smuggling requires the crossing of a 
national border whereas trafficking may occur exclusively within a single state.  Second, is 
the offender’s purpose.  Migrant smuggling requires the offender to have the purpose of 
obtaining a financial or material benefit.  In the case of trafficking, ‘the primary source of 
profit and thus also the primary purpose of trafficking in persons is exploitation’.16  Third, is 
that the Trafficking in Persons Protocol explicitly obviates the role of consent of a victim 
pursuant to Article 3(b) and, in the context of children, Article 3(c).17  The Smuggling of 
                                                 
12  UNODC, ‘Issue Paper: The Role of ‘Consent’ in the Trafficking in Persons Protocol’ (Issue Paper, 2014) 
7, 21. 
13    See, eg, Anne Gallagher, ‘Human Rights and the New UN Protocols on Trafficking and Migrant Smuggling: 
A Preliminary Analysis’ (2001) 23 Human Rights Quarterly 975, 989. 
14  Trafficking in Persons Protocol, Article 3(d). 
15  See generally Marika McAdam, ‘What’s in a Name? Victim Naming and Blaming in Rights-Based 
Distinctions between Human Trafficking and Migrant Smuggling’ (2015) 4 International Human Rights 
Law Review 1. 
16  UNODC, ‘A Short Introduction to Smuggling of Migrants’ (Issue Paper, 2010) 10. 
17  See UNODC, Legislative Guides for the Implementation of the United Nations Convention against 
Transnational Organized Crime and the Protocols Thereto (2004) 270 [37] (‘Legislative Guides’); David 
McClean, Transnational Organized Crime: A Commentary on the UN Convention and its Protocols 
(Oxford University Press, 2007) 328. 
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Migrants Protocol does not address consent; it is not required as part of the definition in Article 
3(a), nor does its absence necessarily result in trafficking (the other elements of trafficking 
needing to be proved).18 
Despite the distinct definitions of smuggling of migrants and trafficking in persons, confusion 
between the offences persists.19  The Working Group on the Smuggling of Migrants20 has 
noted that ‘[t]here is a need for more clarity regarding the differences between [the two 
crimes]’. 21   A particular difficulty is that smuggling frequently involves instances of 
exploitation and, in turn, trafficking often involves some form of financial or material benefit 
and the illegal, transnational movement of a victim.  Distinguishing smuggling and trafficking 
offences necessitates identification of not only the conduct elements of each offence, but also 
the purpose and intent of the offender.  Practically this is difficult, particularly in situations 
where offenders intend to gain a financial or material benefit from transporting a migrant and 
also intend to exploit them.  McAdam states that legal distinctions between smuggling and 
trafficking reflect an ‘inadequate binary breakdown of complex, fluid, and multifaceted 
phenomena’.22  The following three examples illustrate this difficulty.   
First, a person may agree to smuggle an unaccompanied minor, and in return for his services 
receive a financial benefit from the minor’s parents.  Unbeknownst to the parents or the minor, 
the smuggler intends to sell the minor into prostitution after entering the destination country.  
In this case, the conduct, although ostensibly a situation of trafficking masquerading as migrant 
smuggling, fulfils the elements of both crimes, due to the ‘concurrent’ purposes of the offender 
to receive both a financial benefit and to exploit the minor.  Second, a smuggler may develop 
the purpose to exploit an unaccompanied minor during the smuggling process.  The smuggler 
                                                 
18  Schloenhardt, n 5, 42. 
19  See, eg, Philip Martin and Mark Miller, ‘Smuggling and Trafficking: A Conference Report’ (2000) 34(3) 
The International Migration Review 969, 975. 
20  An open-ended intergovernmental interim working group. 
21  Conference of States Parties to the United Nations Convention against Transnational Organized Crime, 
Working Group on the Smuggling of Migrants, Challenges and Good Practices in the Criminalization, 
Investigation and Prosecution of the Smuggling of Migrants, UN Doc CTOC/COP/WG.7/2012/2 (21 
March 2012) 2[6]. 
22  McAdam, n 15, 31. 
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may, for example, demand sexual favours from a minor in a transit country in return for the 
guarantee of continued travel.  Following this demand, which constitutes sexual exploitation 
of the minor, the smuggling process will continue.  In this case, the smuggler will have had a 
transient purpose of exploitation, in combination with the harbouring of the minor, such that 
the conduct will amount to trafficking.  Third, following the smuggling of a minor to a third 
country, a smuggler may demand the repayment of smuggling fees through exploitative labour.  
The purpose to exploit the minor may only come into existence following the smuggling 
process, such that it is successive to the purpose requisite for the offence of migrant smuggling.  
The offender could be guilty of both trafficking in persons and smuggling of migrants.23 
 CRIMINALISATION  
 Smuggling of Migrants Protocol 
Upon signing the Smuggling of Migrants Protocol, States Parties are required to establish 
domestic offences criminalising the conduct identified under Article 6(1).  The châpeau of 
this provision specifies a two-pronged mental element (mens rea) for each of the three offences 
listed, requiring that the conduct was committed intentionally, with the purpose (intention) of 
obtaining a financial or material benefit.24 
First, the basic offence in Article 6(1)(a) requires States Parties to criminalise the smuggling of 
migrants, according to the definition in Article 3(a).  Second, Article 6(1)(b)(i) and (ii) 
requires States Parties to criminalise conduct involving ‘producing a fraudulent travel or 
identity document’, or ‘procuring, providing or possessing such a document’ (the actus rei) 
with the purpose of enabling migrant smuggling.25  Third, Article 6(1)(c) requires States 
Parties to criminalise the use of illegal means to enable a migrant to remain illegally in the host 
nation.26  Any illegal act enabling illegal residence is sufficient, though the Article specifically 
                                                 
23  See ibid for further examples. 
24  Legislative Guides, 342. 
25  See further Legislative Guides, 344 [41]. 
26  Ibid 342-343. 
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mentions the document offences specified above.27  In addition, Articles 6(2)(a), (b), and (c) 
extend liability for the offences under Article 6(1) to attempts, and to accomplices, organisers, 
and directors of the conduct criminalised. 
Article 5 of the Smuggling of Migrants Protocol provides that ‘[m]igrants shall not become 
liable to criminal prosecution under this Protocol for the fact of having been the object of 
conduct set forth in Article 6 of this Protocol’.  This is a reflection of the fact that ‘it is the 
smuggling of migrants and not migration itself which is the focus of criminalisation’.28  States 
Parties may, however, take measures against smuggled migrants for other offences independent 
of the smuggling of migrants, such as illegal entry or illegal residence.29    
 Aggravations in the Smuggling of Migrants Protocol 
Aggravating circumstances that apply to the offences in Article (6)(1)(a), (b)(i), and (c), and 
2(b) and (c) are set out in Article 6(3)(a) and (b).  These aggravations may be legislated as 
separate offences, or as aggravating factors relevant to sentencing of the basic offences.30  The 
purpose of the aggravations is to ‘increase deterrence’ where the treatment of smuggled 
migrants is particularly blameworthy.31  While the Protocol does not specifically mandate 
higher penalties, the Legislative Guides note that where aggravating conduct is present there 
must, at least, be the risk of greater punishment.32   
Pursuant to Article 6(3)(a), circumstances ‘[t]hat endanger, or are likely to endanger, the lives 
or safety of the migrants concerned’ constitute aggravated smuggling of migrants.  The 
aggravation captures instances where the method or process of migrant smuggling puts the 
lives of smuggled migrants at risk.33  This may include, for example, situations where boats 
                                                 
27  Ibid 343. 
28  Ibid 347. 
29  Anne T Gallagher and Fiona David, The International Law of Migrant Smuggling (Cambridge University 
Press, 2014) 358-359; Schloenhardt, n 5, 70-71. 
30  Legislative Guides, 346 [46]. 
31  Ibid 348-349 [53]. 
32  Ibid 346 [46]; see also Model Law, 40-41; see further McClean, n 17, 21. 
33  See Legislative Guides, 346 [48]. 
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used to smuggle migrants are unseaworthy, where migrants are transported in refrigerated 
compartments in trucks, or where migrants are forced to swim across dangerous rivers.34 
Circumstances ‘[t]hat entail inhuman or degrading treatment, including for exploitation’ of 
smuggled migrants constitute aggravated smuggling of migrants under Article 6(3)(b).  
Unlike the first aggravation, which focuses on the method of smuggling, Article 6(3)(b) targets 
to a greater extent the conduct of smugglers themselves; especially the way they treat smuggled 
migrants.35  The aggravation covers circumstances including, inter alia, abuse of minors or 
use of minors in the commission of offences.36  Exploitation during the smuggling process 
may constitute a situation of trafficking pursuant to the Trafficking in Persons Protocol.37  The 
Interpretative Notes to the Smuggling of Migrants Protocol specify that Article 6(3)(b) is 
without prejudice to the Trafficking in Persons Protocol.38    
3.2.1.1.1 Other Aggravations 
Article 34(3) of the Convention against Transnational Organized Crime permits States Parties 
to legislate further aggravated offences recognising particularly heinous or blameworthy 
conduct not already covered under Article 6(3)(a) and (b) of the Smuggling of Migrants 
Protocol.  The Working Group on the Smuggling of Migrants encourages the creation of 
further aggravated offences beyond those in the Protocol.39   
A Model Law developed by UNODC lists a number of optional aggravations including causing 
serious injury or death of a smuggled migrant, or use of drugs or weapons in the commission 
of smuggling. 40   Notably, the Model Law also suggests optional aggravations involving 
                                                 
34  See, eg, Model Law, 41. 
35  Schloenhardt, n 5, 61. 
36  See generally Gallagher and David, n 29, 375-384. 
37  Legislative Guides, 347 [49]; see also UNODC, n 16, 10. 
38  See Interpretative Notes, UN Doc A/55/383/Add.1, [96]. 
39  UN Conference of States Parties to the United Nations Convention against Transnational Organized Crime, 
Working Group on the Smuggling of Migrants, Challenges and Good Practices in the Criminalization, 
Investigation and Prosecution of the Smuggling of Migrants, UN Doc CTOC/COP/WG.7/2012/2 (21 
March 2012) 3 [10]. 
40  Model Law, 45-47. 
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circumstances where: ‘[t]he smuggled migrant is a child; [or] [where] [t]he offender used a 
child as an accomplice or participant in criminal conduct.’41  The Model Law notes that both 
aggravations are supported by Article 16(4) of the Smuggling of Migrants Protocol (see section 
3.3.1), as well as by the human rights protections for children located, inter alia, in the 
Convention on the Rights of the Child.42  Supplementary materials to the Protocol do not 
indicate the particular rationale for child-specific aggravations, nor explain their exact 
operation.  Presumably, the optional aggravations are intended to acknowledge greater 
‘blameworthiness’ of involving children in the commission of an offence – absent 
endangerment or exploitation, which would be covered under the existing aggravations in 
Article 6(3). 
 Trafficking in Persons Protocol 
Article 5(1) of the Trafficking in Persons Protocol requires States Parties to criminalise the 
conduct defined in Article 3.  The act of trafficking in persons must be committed intentionally, 
though, unlike smuggling of migrants, there is no requirement of a financial or material benefit.  
Article 5(2) requires the criminalisation of attempting to commit, acting as an accomplice to, 
or organising or directing other persons to commit, an offence in accordance with Article 5(1).  
 Purpose of Criminalisation  
Despite the potential overlaps between the conduct criminalised under the Smuggling of 
Migrants Protocol and the Trafficking in Persons Protocol explained above, the rights, or 
interests, protected by each are very different.  Under the Trafficking in Persons Protocol, the 
interest violated by the offence of trafficking is that of the victim to not suffer exploitation.  
While the Protocol provides few concomitant protections to trafficked persons, using weaker 
language than that used in its criminalisation provisions, the purpose of the offence of 
                                                 
41  Model Law, 49. 
42  Opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2 September 1990) (‘CRC’).  
Model Law, 49. 
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trafficking implicitly includes both punishment of traffickers and protection of the rights, 
freedom, and integrity of trafficked persons.43 
On the other hand, while the object of the offence of smuggling is the smuggled migrant, 
migrant smuggling is fundamentally a crime against the state; in particular, the control of the 
state over its borders and immigration controls and, by extension, its sovereignty.44  The right 
infringed by smuggling of migrants is the sovereign right of the state to determine ‘who may 
enter and remain in its territory’.  This infringement defines the inherent ‘wrongfulness’ of 
smuggling, and thus the overarching purpose for its criminalisation.45 
The different purposes underlying the criminalisation provisions of the two Protocols have 
consequences for smuggled migrants and victims of trafficking.  In particular, smuggled 
migrants are not referred to as ‘victims’ in the Smuggling of Migrants Protocol and, as a result, 
do not enjoy the ‘special protections afforded to victims of crime and human rights violations 
under international law’.46  The crime of trafficking in persons, which involves no element of 
transnationality, does not aim to protect national interests, but rather seeks to protect trafficked 
persons from violations of their rights and liberties, while punishing traffickers.  Trafficking 
frequently involves ‘serious violations of human rights’,47 and states have been held liable for 
failures to protect persons from trafficking.48  Importantly, trafficked persons are termed 
                                                 
43  This is also a reflection of the purpose of the Trafficking in Persons Protocol stated in Article 2. 
44  See Alison Mountz, ‘Human Smuggling, the Transnational Imaginary, and Everyday Geographies of the 
Nation-State’ (2003) 35(3) Antipode 622. 
45  Philip Ruddock, ‘What the United Nations should do about People Smuggling’ (2001) 38(2) United 
Nations Chronicle 34, 34.  
46  Kara Abramson, ‘Beyond Consent, Toward Safeguarding Human Rights: Implementing the United Nations 
Trafficking Protocol’ (2003) 44(2) Harvard International Law Journal 473, 478; Gallagher and David, n 
29, 556. 
47  Matthew Cameron and Andreas Schloenhardt, ‘Punishing Trafficking in Persons: International Standards 
and Australian Experiences’ (2012) 24 Bond Law Review 1, 17. See also OHCHR, UNHCR, UNICEF, 
UNODC, UN Women, and ILO, Human Trafficking: Joint UN Commentary on the EU Directive – A 
Human Rights-Based Approach (2011) 18–19. 
48  Rantsev v Cyprus and Russia (ECtHR, App No 25965/04, 7 January 2010); LE v Greece (ECtHR, App No 
71545/12, 21 January 2016). See also Susan Kneebone and Julie Debeljak, Transnational Crime and 
Human Rights: Responses to Human Trafficking in the Greater Mekong Subregion (Routledge, 2012) 219–
23. 
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‘victims’ of crime under the Protocol.  As a consequence, protection and assistance provisions 
in the Smuggling of Migrants Protocol are less developed than in the Trafficking in Persons 
Protocol. 
The purpose of criminalisation under each Protocol has implications for unaccompanied minors 
during and after the irregular migration process.  Whether or not a minor is classified as a 
‘smuggled migrant’ or as a ‘victim of trafficking’ depends predominantly on legal 
categorisation and criminalisation of the person facilitating their travel, as opposed to their 
particular experiences during their movement.  As shown above, this categorisation is itself 
problematic, insofar as it fails to preclude conceptual overlap between instances of smuggling 
and trafficking.  An unaccompanied minor may suffer severe exploitation or abuse during his 
or her journey but not gain the protections afforded to victims of trafficking.  This 
circumstance is reflected explicitly in Article 6(3)(b) of the Smuggling of Migrants Protocol, 
which punishes a migrant smuggler for exploiting or subjecting a smuggled migrant to inhuman 
or degrading treatment, but does not grant protection to the smuggled migrant consistent with 
the protection provided to victims of trafficking.  In practice, indeterminacy between 
classification of smuggled migrants and trafficked persons may be detrimental to identification 
of victims of trafficking,49 or may otherwise provide states with the latitude to label trafficked 
persons as smuggled migrants.50  This may, in turn, affect the protection of unaccompanied 
minors. 
 PROTECTION UNDER THE PROTOCOLS 
The Smuggling of Migrants and Trafficking in Persons Protocols contain provisions aimed at 
protecting the human rights of smuggled migrants and victims of trafficking respectively.  
                                                 
49  The duty to identify victims of trafficking is noted by GRETA and the Special Rapporteur on Trafficking 
in Persons, among others. See Maria Grazia Giammarinaro, Report of the Special Rapporteur on 
Trafficking in Persons, Especially Women and Children, UN Doc A/71/303 (5 August 2016) 15–16. 
50  Jørgen Carling, Anne T Gallagher, and Christopher Horwood, ‘Beyond Definitions: Global Migration and 
the Smuggling-Trafficking Nexus’ (Discussion Paper 2, Danish Refugee Council and Regional Mixed 
Migration Secretariat, 2015) 4-5. 
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Both Protocols also contain provisions guiding States Parties as to the forms and extent of 
assistance they should provide.   
During the negotiations for the Protocols there was, initially, little impetus for the inclusion of 
any rights protection or assistance mechanisms for smuggled migrants or victims of 
trafficking.51  A note by an Inter-Agency Group of international organisations (comprising the 
Office of the United Nations High Commissioner for Human Rights (OHCHR), the 
International Organization for Migration, and UNICEF) recommended the acknowledgement 
of the special needs and best interests of children.52  The note proposed that the ‘Protocol[s] 
should include an explicit acknowledgement of the fact that children have special rights under 
international law’ and that their best interests should be ‘paramount’.53  Although provisions 
cursorily acknowledging the special needs of children were included in the final version of the 
Protocols,54 it has been noted that the standard of protection for children in both Protocols fell 
far short of the standard recommended by the Inter-Agency Group.55  The emphasis of both 
the Protocols, and their parent treaty, the Convention against Transnational Organized Crime, 
is squarely on crime prevention, criminalization, and cooperation.56  
                                                 
51  See, eg, Ad Hoc Committee on the Elaboration of a Convention against Transnational Organized Crime, 
Draft Elements for an International Legal Instrument against Illegal Trafficking and Transport of Migrants, 
UN Doc A/AC.254/4/Add.1 (15 December 1998). 
52  Andreas Schloenhardt and Kate L Stacey, ‘Assistance and Protection of Smuggled Migrants: International 
Law and Australian Practice’ (2013) 35 Sydney Law Review 53, 57. 
53  Ad Hoc Committee on the Elaboration of a Convention against Transnational Organized Crime, Note by 
the Office of the United Nations High Commissioner for Human Rights, the United Nations Children’s 
Fund and the International Organisation for Migration on the Draft Protocols Concerning Migrant 
Smuggling and Trafficking in Persons, UN Doc A/AC.254/27 (8 February 2000) 6. 
54  See, eg, Trafficking in Persons Protocol, Article 6(4). 
55  See, eg, Anne T Gallagher, The International Law of Human Trafficking (Cambridge University Press, 
2010) 84. 
56  Schloenhardt and Stacey, n 52, 58, 64. 
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 Smuggling of Migrants Protocol 
 Protection of the Rights of Smuggled Migrants 
Article 16(1) of the Smuggling of Migrants Protocol preserves the rights of smuggled migrants 
under international law, requiring that States Parties take ‘all appropriate measures, including 
legislation if necessary, to preserve and protect the rights of persons who have been the object 
of conduct set forth in article 6 of this Protocol’.  The provision emphasises particular rights 
and freedoms of smuggled migrants, including, inter alia, the right to life and protection from 
cruel, inhuman or degrading treatment.   
 Protection and Assistance Obligations 
Article 16 places several assistance obligations on States Parties.  According to the 
Legislative Guides, these ‘provisions are intended to set an appropriate standard of conduct for 
officials who deal with smuggled migrants and illegal residents and to deter conduct on the part 
of offenders that involves danger or degradation to the migrants.’57   
Article 16(2) obliges States Parties to take appropriate measures to protect smuggled migrants 
from violence, where such violence is a result of their being smuggled migrants.  This would 
include situations where migrants are endangered by modes of transportation, or exploitation 
during the smuggling process.58  While the word ‘shall’ in Article 16(2) frames the obligation 
in mandatory language, the reference to ‘appropriate measures’ leaves the method of 
implementation at the discretion of States Parties.  There is little guidance in the supporting 
documentation as to the content or requirements of ‘appropriate measures’; as such it is difficult 
to gauge precisely the ambit of Article 16(2), or at what point a breach of the obligation would 
occur.  
Article 16(3) obliges States Parties to afford appropriate assistance to smuggled migrants 
whose lives or safety are endangered.  The Legislative Guides state that Article 16(3) imposes 
                                                 
57  Legislative Guides, 364. 
58  Gallagher and David, n 29, 562. 
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a new ‘obligation’ on states to provide ‘basic assistance’, though explicitly precludes the 
existence of a corresponding right.59  As with Article 16(2), the obligation is mandatory, 
although the method of implementation is at the discretion of States Parties.  The Model Law 
suggests a number of measures, including provision of urgent medical care, access to food and 
shelter, and protection of physical security, may stem from the Article 16(3) obligation.60  
There are also obligations regarding treatment of smuggled persons at sea.61  
Article 16(4) includes the only reference to children in the Smuggling of Migrants Protocol.  
Article 16(4) does not include any reference to rights, nor best interests, but does mandate that 
States Parties take into account the special needs of children.  What these ‘special needs’ are, 
or how they are to be accounted for, is not further explained in the Smuggling of Migrants 
Protocol, background material, or the Legislative Guides.62  The Basic Training Manual on 
Investigating and Prosecuting the Smuggling of Migrants provides some limited guidance, 
recommending that, at a minimum, minors should 
 
 Be removed, immediately, from the source of any danger.  
 Not be allowed further contact with any suspects. 
 Be seen by a medical professional (for health issues but also for possible evidential issues).  
 Be provided with additional clothing or nappy changes (if required), fed, given refreshments and if old 
enough, given at least a pencil and paper to provide them with something to do.  
 Be dealt with thereafter by trained officers.63 
 Saving Clause 
Article 19 of the Smuggling of Migrants Protocol states that 
                                                 
59  Legislative Guides, 365 [71]. 
60  Model Law, 69. 
61  See Smuggling of Migrants Protocol, Article 9(a); see also United Nations Convention on the Law of the 
Sea, opened for signature 10 December 1982, 1833 UNTS 3 (entered into force 16 November 1994) Article 
98. 
62  See also Model Law. 
63  UNODC, Basic Training Manual on Investigating and Prosecuting the Smuggling of Migrants: Module 9: 
Human Rights (2010) 8. 
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Nothing in this Protocol shall affect the other rights, obligations and responsibilities of States and 
individuals under international law, including international humanitarian law and international human 
rights law and, in particular, where applicable, the 1951 Convention and the 1967 Protocol relating to the 
Status of Refugees and the principle of non-refoulement as contained therein. 
 
Article 19 is particularly concerned with the protection from refoulement and counterbalances 
the obligations of States Parties under Article 18 to facilitate and accept the return of smuggled 
migrants.64  Article 19 has a wide ambit insofar as it covers the rights, obligations, and 
responsibilities provided under all international law.  Thus, it also ensures the unimpeded 
operation of instruments such as the CRC and the International Covenant on Civil and Political 
Rights, as well as mandating that application of the Smuggling of Migrants Protocol should 
comply ‘with internationally recognised principles of non-discrimination’.65 
 Trafficking in Persons Protocol 
The Trafficking in Persons Protocol includes protection and assistance for victims of 
trafficking as an express purpose under Article 2.  Various provisions throughout the Protocol 
reflect this purpose, including measures relating to accommodation and material assistance in 
Article 6.  As a general principle, relevant provisions should be construed in a child-sensitive 
manner, cognisant of their lack of agency and vulnerability.66  In particular, the special rights 
                                                 
64  Claire Brolan, ‘An Analysis of the Human Smuggling Trade and the Protocol against the Smuggling of 
Migrants by Land, Sea and Air (2000) from a Refugee Protection Perspective’ (2002) 14 International 
Journal of Refugee Law 561, 591-592.  The effect of the Convention Relating to the Status of Refugees, 
opened for signature 28 July 1951, 189 UNTS 137 (entered into force 22 April 1954); Protocol Relating 
to the Status of Refugees, opened for signature 31 January 1967, 606 UNTS 267 (entered into force 4 
October 1967) [jointly referred to as the (‘Refugee Convention’)] on non-refoulement of smuggled 
unaccompanied minors is examined further in Section 3.5. 
65  Opened for signature 16 December 1966, 993 UNTS 3 (entered into force 3 January 1976) (‘ICCPR’).  
See also UNODC, n 63, 2, 3. 
66  Gallagher, n 55, 323-324. 
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and needs of children should be taken into account.67  In contrast to the Smuggling of Migrants 
Protocol, the situation of children is more specifically, and frequently, acknowledged in the 
Trafficking in Persons Protocol and its supplementary materials (not least in its full title).  
Guidelines for the treatment of child victims of trafficking are also provided by OHCHR and 
UNICEF.68 
 Assistance Measures 
Article 6(3) requires States Parties to consider ‘implementing measures to provide for the 
physical, psychological and social recovery of victims of trafficking in persons’.  These 
measures include  
(a) Appropriate housing;  
(b) Counselling and information, in particular as regards to their legal rights, in a language that the victim 
can understand;  
(c) Medical, psychological and material assistance; and  
(d) Employment, educational and training opportunities.69 
 
When applying Article 6(3) and (5), States Parties should take into account the special needs 
of children,70 which may include appropriate housing, education, and care.71  The Legislative 
Guides encourage the appointment of a specially trained guardian for child victims until a 
durable solution for protection has been implemented and,72 in cases where the age of a victim 
of trafficking is uncertain, the victim should be treated as a child until their age is verified.73  
It is also suggested that victims of trafficking, whether children or not, are referred to assistance 
agencies at the earliest possible time, and that assistance is provided regardless of the 
                                                 
67  OHCHR, Recommended Principles and Guidelines on Human Rights and Human Trafficking, UN Doc 
E/2002/68/Add.1 (20 May 2002) Principle 10, Guideline 8. 
68  Ibid; UNICEF, Guidelines on the Protection of Child Victims of Trafficking (2006). 
69  Trafficking in Persons Protocol, Article 6(3). 
70  Ana Isabel, Perez Cepeda, and Demelsa Benito Sanchez, Trafficking in Human Beings: A Comparative 
Study of the International Legal Documents (Europa Law Publishing, 2014) 37.  
71  Trafficking in Persons Protocol, Article 6(4). 
72  Legislative Guides, 289-290; McClean, n 17, 340. 
73  Legislative Guides, 289; UNODC & UN.GIFT, Model Law against Trafficking in Persons (UN, 2009) 47-
48. 
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willingness of the victim to participate in the investigation or prosecution of his or her alleged 
trafficker.74 
Article 6(5) further requires that States Parties ‘endeavour to provide for the physical safety of 
victims of trafficking’.75  The measures in subsections (3) and (5) are only required of the 
State Party in which the victim is present (usually the State Party receiving the victim, and 
thereafter, if the victim is returned, the victim’s country of origin).76 
 Legal Assistance and Protection of Victim-Witnesses 
Where victims of trafficking are involved in legal proceedings they should, where appropriate, 
be provided with legal assistance including ‘[i]nformation on relevant court and administrative 
proceedings’ and assistance enabling them to participate in proceedings effectively and to 
express their views and concerns.77  This assistance should be provided in a language they 
can understand.78  While the Protocol itself is silent on the specific issue of involvement of 
child victims in criminal proceedings, the Legislative Guides note that legal safeguards and 
protection measures for child witnesses must be ‘strongly emphasised’ and steps should be 
taken to ensure their safety.79 
 Saving Clause 
Article 14(1) of the Trafficking in Persons Protocol contains an identical saving clause to that 
in the Smuggling of Migrants Protocol.  It operates to preserve the rights of trafficked 
migrants established under international refugee and human rights law, independently from the 
Convention and the Protocol.   
                                                 
74  UNODC & UN.GIFT, Model Law against Trafficking in Persons (UN, 2009) 56, 57. 
75  See also UNTOC, Article 25(1). 
76  Interpretative Notes, UN Doc A/55/383/Add.1, [71]. 
77  Trafficking in Persons Protocol, Article 6(2); see also UNTOC, Article 25(3). 
78  UNODC, Toolkit to Combat Trafficking in Persons (2008) 430. 
79  Legislative Guides, 290. 
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 Comparison  
While neither the Smuggling of Migrants Protocol nor the Trafficking in Persons Protocol 
include comprehensive or substantive rights and protections—neither for adults nor for 
minors—the standard of protection in the Trafficking in Persons Protocol is generally higher.  
Under the Smuggling of Migrants Protocol, unaccompanied minors are not granted any rights 
additional to those to which they are already entitled under other international treaties or 
customary international law.80  This is a reflection of the underlying tension in the Protocol 
between its primary goal of criminalising migrant smuggling, and the ‘vague, discretionary’ 
approach it takes to the goal of protecting smuggled migrants.81  As noted above,82 smuggled 
migrants are deliberately not referred to as ‘victims’ in the Protocol.  This is despite the fact 
that, in many cases, the experiences of smuggled unaccompanied minors and victims of 
trafficking are similar.83  The rights of minors, especially those who have been exploited 
during the smuggling process, receive little recognition in the Protocol.  In particular, there 
are no provisions relating to family reunification, detention, participation in legal proceedings, 
non-discrimination, nor any acknowledgment of the best interests of the child principle (which 
is fundamental in any state action involving a child).84  The Protocol contains no removal 
protections for smuggled migrants, though it does expressly acknowledges the application of 
the non-refoulement principle to smuggled migrants. 
The Trafficking in Persons Protocol outlines a number of protections applicable to 
unaccompanied minors who are victims of trafficking.85   While few of the measures are 
framed in mandatory terms, the Protocol and its supporting documents advocate a higher 
standard of protection – in particular noting the need to support and encourage the recovery of 
victims from any trauma resulting from the trafficking process.  This is also reflected in the 
removal provisions which, unlike those in the Smuggling of Migrants Protocol, account for 
various aspects of victim protection and recovery.  Nevertheless, the Trafficking in Persons 
Protocol has also been criticised as falling short of providing the expected and requisite 
standard of protection for minors.86   The protection measures in the Protocol have been 
                                                 
80  Interpretative Notes, UN Doc A/55/383/Add.1, [109]. 
81  Schloenhardt and Stacey, n 52, 64. 
82  See 3.2.3. 
83  See, eg, Shahidul Haque, ‘Ambiguities and Confusions in the Migration-Trafficking Nexus: A 
Development Challenge’ in Karen Beeks and Delila Amir (eds), Trafficking and the Global Sex Industry 
(Lexington, 2006) 3, 10. 
84  See Section 3.4.1. 
85  Gallagher and David, n 29, 556. 
86  See Isabel, Cepeda, and Sanchez, n 70, 37; Andreas Schloenhardt and Jarrod Jolly, Trafficking in Persons 
in Australia: Myths and Realities (LexisNexis, 2013) 86; Anne D Jordan, ‘Human Rights or Wrongs? The 
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described as ‘so broad as to be almost meaningless in terms of measuring compliance’,87 and 
as overly focused on victims’ utility as witnesses.88  It is worth noting that arguments during 
drafting for a section of the Protocol devoted specifically to children went unanswered.89  
At this point, two conclusions can be drawn. First, an unaccompanied minor with the status of 
‘smuggled migrant’ is denied the greater protection afforded to a minor with the status of 
‘victim of trafficking’.  As explained above, this disparity may have little to do with the actual 
experiences of an unaccompanied minor.  Secondly, despite the fact that victims of trafficking 
are better protected, both smuggled and trafficked unaccompanied minors receive little in the 
way of substantive protection from either Protocol.  The primary purpose of both Protocols is 
crime control.  As opposed to the mandatory criminalisation and cooperation measures in 
each Protocol, the protection provisions are discretionary and relatively brief. 90   This is 
reflective of their relationship to their parent convention, the Convention against Transnational 
Organized Crime, which is predominantly concerned with crime control, prevention, and 
international cooperation.  As a result, the human rights of smuggled unaccompanied minors 
must be founded on international law more broadly, including international human rights and 
refugee law. The application of these rights is ensured by the saving clauses under articles 19 
and 14 respectively of the Smuggling of Migrants Protocol and the Trafficking in Persons 
Protocol. 
                                                 
Struggle for a Rights-Based Response to Trafficking in Human Beings’ (2002) 10(1) Gender and 
Development 28, 32-33. 
87  Isabel, Cepeda, and Sanchez, n 70, 45.  See also Kalen Fredette, ‘Revisiting the UN Protocol on Human 
Trafficking: Striking Balances for More Effective Legislation’ (2009) 17 Cardozo J. of Int’l & Comp. Law 
101, 130-131. 
88  Nilanjana Ray, ‘Looking at Trafficking through a New Lens’ (2006) 12 Cardozo J.L. & Gender 909, 918-
919. 
89  Fredette, n 87, 119; Ad Hoc Committee on the Elaboration of a Convention against Transnational 
Organized Crime, Informal Note by the United Nations High Commissioner for Human Rights, UN Doc 
A/AC.254/16 (1 June 1999) 4. 
90  UNHCR, Guidelines on International Protection: The Application of Article 1A(2) of the 1951 Convention 
and/or 1967 Protocol relating to the Status of Refugees to Victims of Trafficking and Persons at Risk of 
being Trafficked, UN Doc HCR/GIP/06/07 (7 April 2006) 4 (‘Guidelines on Protection for Victims of 
Trafficking’). 
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 INTERNATIONAL HUMANS RIGHTS LAW 
Unaccompanied minors under a state’s jurisdiction must be guaranteed certain rights, 
protections, and assistance, which accrue to them regardless of their status as smuggled 
migrants and reflect their special vulnerabilities. 91   Rights and obligations prescribed in 
international treaties, as well as guidelines, rules, and best practice materials published by 
various UN bodies, form the foundation of an approach based on the protection of such minors.  
While rights and obligations under specific instruments are more forceful, there are few 
mentions of unaccompanied minors (including those in situations of smuggling or 
trafficking).92  Other soft law and guiding materials are important in this regard as these 
materials specifically address unaccompanied minors, and the operationalisation of human 
rights in the context of migration. 
 Non-Discrimination 
Fundamentally, the human rights owed to minors and all persons must be applied without 
discrimination to all smuggled unaccompanied minors.  The principle of non-discrimination 
is reflected in international human rights treaties,93 and is emphasised in numerous other 
authoritative materials.  Rights cannot be denied on any basis, unless in the pursuit of a 
‘legitimate aim’ and in accordance with ‘international human rights norms and standards’.94  
In particular, minors’ migration status, ethnicity, nationality, documentation status, reason for 
                                                 
91  These rights also attach to minors under a State’s ‘effective control’.  While some uncertainty remains 
over the precise application of human rights extra-territorially, there is general acceptance that rights, 
including the obligation of non-refoulement (see 3.5), apply where a State exercises effective control over 
a person outside its geographic territory.  Detailed discussion of this principles is outside the scope of this 
thesis. 
92  Noting CRC, Article 22. 
93  CRC, Article 2; ICCPR, Article 2; Universal Declaration of Human Rights, GA Res 217A (III), UN Doc 
A/810 (10 December 1948) Article 2 (‘UDHR’).  
94  Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families and the 
UNCRC, Joint General Comment No 3 on the General Principles Regarding the Human Rights of Children 
in the Context of International Migration, UN Doc CMW/C/GC/3-CRC/C/GC/22 (16 November 2017) 
(‘Joint General Comment No 3’) [22]. 
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migration, and means of migrating cannot be a basis for differential treatment.95  Where 
documentation is required for the provision of healthcare or education services, for example, 
the denial of such services to smuggled unaccompanied minors constitutes discriminatory 
treatment.  Equally, the application of inferior asylum procedures, detention processes, or 
denial or limited access to family reunification, are further examples of discrimination.  The 
UNCRC has stated that removing de jure discrimination, while failing to address de facto 
discrimination, doesn’t meet states’ non-discrimination obligations.96  Discrimination must be 
addressed in law and practice. 
 Best Interests of the Child  
The best interests of the child principle is a fundamental element of the international legal 
framework protecting children, and is integral to the protection of smuggled unaccompanied 
minors.  It is not included in the Smuggling of Migrants Protocol or the Trafficking in Persons 
Protocol, although it is referenced in supplementary materials.97   
The principle’s most widely adopted expression is in Article 3(1) of the CRC, which is the 
principle international instrument outlining the rights of children.  The CRC enjoys 
unparalleled acceptance internationally; all 196 Member States of the United Nations are 
Parties to it with the exception of the United States, which has signed, but not ratified the treaty.  
The rights under the CRC attach to all children regardless of status, including immigration or 
citizenship status. 98   The best interests principle is integral to the interpretation and 
implementation of all other rights in the Convention.99  Article 3(1) mandates that 
                                                 
95  Ibid [21]. 
96  Ibid [26]. 
97  See, eg, Legislative Guides, 289-290; Model Law, 70. 
98  CRC, Article 2(1); Jason Pobjoy, ‘The Best Interests of the Child Principle as an Independent Source of 
International Protection’ (2015) 64(2) International and Comparative Law Quarterly 327, 331; UNCRC, 
‘2012 Day of General Discussion the Rights of All Children in the Context of International Migration’ 
(Background Paper, 2012) 10. 
99  Michael Freeman, ‘Article 3: The Best Interests of the Child’ in Alen et al (eds), A Commentary on the 
United Nations Convention on the Rights of the Child (Martinus Nijhoff, 2007) 4, 32. 
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In all actions concerning children, whether undertaken by public or private social welfare institutions, 
courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a 
primary consideration. 
For unaccompanied minors the principle thus requires states to consider their best interests in 
any decision affecting them.  This includes, inter alia, immigration procedures, 
accommodation, the availability of family reunification mechanisms, and decisions regarding 
removal.   
The UNCRC states that the best interests principle is properly seen as a threefold concept.100  
It is at once a substantive right, a fundamental interpretative legal principle, and a rule of 
procedure.101  The particular wording of Article 3(1) is integral to interpreting the scope and 
effect of the principle.  The use of the singular and plural of ‘child’ in Article 3(1), for instance, 
ensures that the principle is conceived as both an individual and collective right.102  The 
inclusion of ‘legislative bodies’ renders the CRC applicable to all ‘political and macro-social 
dimensions’: it affects laws and policy at any level of government or administration. 103  
Furthermore, the word ‘actions’ in Article 3(1) is not restricted to positive acts; it also extends 
to omissions, i.e. failures to act.  Thus, the failure of a state to provide, for example, 
appropriate healthcare to unaccompanied minors may be construed as a failure to fulfil its 
obligations under Article 3(1).104  
While Article 3(1) states that the principle is ‘a primary consideration’, the CRC provides no 
indication of what interests may supersede or displace the best interests principle.  Prima facie, 
states may consider that interests related to deterrence of migrant smuggling or the imposition 
                                                 
100  See UNCRC, General Comment No 14 on the Right of the Child to Have His or Her Best Interests Taken 
as a Primary Consideration (Art 3, Para 1), UN Doc CRC/C/GC/14 (29 May 2013) 4 (‘General Comment 
No 14’). 
101  Ibid 4; UNCRC, General Comment No 5: General Measures of Implementation of the Convention on the 
Rights of the Child (Arts 4, 42 and 44(6), para 6), UN Doc CRC/GC/2003/5 (27 November 2003) [6]; Jean 
Zermatten, ‘The Best Interests of the Child Principle: Literal Analysis and Function’ (2010) 18 
International Journal of Children’s Rights 483, 485. 
102  General Comment No 14, UN Doc CRC/C/GC/14, 8. 
103  Zermatten, n 101, 488. 
104  See also CRC, Article 24. 
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of certain immigration controls outweigh the best interests of the child.  Therefore, can such 
interests displace the best interests principle? 
The wording of Article 3(1) states that the best interests of the child is ‘a’ primary consideration 
rather than ‘the’ primary consideration, thus anticipating other ‘primary considerations’ of 
equal weight.  Some authors have contrasted the formulation of the principle in the CRC with 
the prior definition in the Declaration of the Rights of the Child,105 where it is defined as ‘the 
paramount consideration’.106  Although ‘paramount’ was used in the first draft of the CRC, 
concerns were raised during negotiations that competing interests may in some cases be of 
greater importance than a child’s best interests.107  The resultant use of the word a rather than 
the, and primary as opposed to paramount, in the final document indicates that the principle is 
not ‘necessarily any more weighty than any other interest’.108  Chronologically it must be 
considered first by a decision maker, but may in some cases be overridden by other competing 
considerations. 
During drafting of the CRC it was opined that a child’s best interests may only be displaced in 
extremely compelling circumstances.109  Although the UNCRC uses less emphatic language, 
it states that ‘[t]he expression “primary consideration” means that the child’s best interests may 
not be considered on the same level as all other considerations’. 110   In relation to 
unaccompanied minors the Committee states that such minors, when in a third country, may 
only be returned to their country of origin if other rights-based considerations override the best 
interests consideration.  The Committee further states that ‘[n]on rights-based arguments such 
                                                 
105  Declaration of the Rights of the Child, GA Res 1386 (XIV), UN GAOR, Supp No 16, UN Doc A/4354 (20 
November 1959); see also the wording in Convention on the Elimination of All Forms of Discrimination 
against Women, opened for signature 18 December 1979, 1249 UNTS 13 (entered into force 3 September 
1981) Articles 5(b) and 16(1)(d). 
106  Ciara Smyth, ‘The Best Interests of the Child in the Expulsion and First-entry Jurisprudence of the 
European Court of Human Rights: How Principled is the Court’s Use of the Principle?’ (2015) 17 European 
Journal of Migration 70, 99-100. 
107  Freeman, n 99, 60-62. 
108  Smyth, n 106, 99-100. 
109  Report of the Working Group on a Draft Convention on the Rights of the Child, UN Doc E/CN.4/L.1575 
(17 February 1981) [24]. 
110  General comment No 14, UN Doc CRC/C/GC/14, 10. 
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as those relating to general migration control, cannot override best interests considerations’.111  
UNHCR has also adopted this approach, noting that only other, exclusively rights-based 
considerations may in rare cases override the best interests consideration.112   
Thus, considerations relating to the deterrence of migrant smuggling or immigration control 
should not override the states’ obligation to make decisions in the best interests of children, 
whether those decisions are made by judicial, administrative, or legislative bodies.  Insofar as 
laws and policies concern smuggled unaccompanied minors, their best interests should not be 
displaced by other competing interests, except in extraordinary circumstances where other 
rights-based concerns are necessarily paramount.  Accordingly, the best interests principle is 
an integral, umbrella element of a protection-based approach to smuggled unaccompanied 
minors, and should be fundamental in guiding how they are treated.  In practice, the best 
interests of such minors should be determined through ongoing assessments of their needs and 
circumstances, with actions regarding their future subject to formal best interests 
determinations.113 
 Rights to Care and Support 
Smuggled unaccompanied minors under a state’s jurisdiction must be guaranteed minimum 
standards of care and support.  Reflective of principles in the CRC and other sources of law, 
such minors have rights to appropriate welfare and accommodation, healthcare and education, 
and legal guardianship.  Underpinning these principles is the fundamental right to life in 
Article 6 of the CRC, which requires states to ensure ‘to the maximum extent possible the 
survival and development of the child’,114 in addition to the best interests of the child principle 
                                                 
111  UNCRC, General Comment No 6: Treatment of Unaccompanied and Separated Children Outside Their 
Country of Origin, UN Doc CRC/GC/2005/6 (1 September 2005) [85] (‘General Comment No 6’). 
112  UNHCR, UNHCR Guidelines on Determining the Best Interests of the Child (2008) 76. 
113  See generally UNHCR, UNICEF, and the International Rescue Committee, ‘Discussion Paper on a Possible 
Way Forward to Strengthen Policies and Practices for Unaccompanied and Separated Children’ (2017) 16-
18. 
114  The right to life is a jus cogens principle and recognised as a ‘supreme right from which no derogation is 
permitted even in time of public emergency’. HRC, General Comment No. 6: Article 6 (Right to Life), UN 
Doc HRI/GEN/1/Rev.8 (1982) 166. 
CHAPTER THREE   International Humans Rights Law  
 
97 
 
under Article 3.  In implementing care and support mechanisms for smuggled unaccompanied 
minors, states should also have regard to the views of such minors and provide them with all 
relevant information, appropriate to their age and maturity.115 
Critically, provision of care and support, and the application of all rights accruing to smuggled 
unaccompanied minors, is conditional on correct identification of their age and protection-
needs.116  Many such minors arrive in a state’s territory without proof of age or identity, or 
documents that may be considered ‘unreliable or fraudulent’.117  Age assessment procedures 
should only be carried out when there is reasonable doubt over the age of a minor.  Minors 
should have the benefit of the doubt on inconclusive results and a legal remedy to challenge 
decisions.118  Procedures should be holistic and not include invasive or inaccurate medical 
methods;119 tests of bone development, dental exams, and radiological assessments have been 
extensively critiqued.120  Further assessments as to whether smuggled unaccompanied minors 
are victims of violence, persecution, or exploitation are also integral, noting, in particular, states’ 
obligation to identify victims of human trafficking. 
 Welfare and Accommodation 
Under Article 20 of the CRC, unaccompanied minors are ‘entitled to special protection and 
assistance provided by the State’,121 and should be placed in suitable alternative care—ideally 
                                                 
115  CRC, Article 12; General Comment No 6, UN Doc CRC/GC/2005/6, [25]. 
116  The UNCRC notes that many minors are denied their rights on the basis of ‘harmful and inaccurate age 
determination procedures’: General Comment No 20 on the Implementation of the Rights of the Child 
During Adolescence, UN Doc CRC/C/GC/20 (6 December 2016) [76]. 
117  Mary Anne Kenny and Maryanne Loughry, ‘Addressing the Limitations of Age Determination for 
Unaccompanied Minors: A Way Forward’ (2018) Children and Youth Services Review (forthcoming), 3. 
118  Daja Wenke, ‘Age Assessment: Council of Europe Member States’ Policies, Procedures and Practices 
Respectful of Children’s Rights in the Context of Migration’ (Council of Europe, 2017) 29, 36; UNHCR, 
UNICEF, and the International Rescue Committee, n 113, 5-6. 
119  General Comment No 6, UN Doc CRC/GC/2005/6, 11. 
120  Gregor Noll, ‘Junk Science? Four Arguments against the Radiological Age Assessment of Unaccompanied 
Minors Seeking Asylum’ (2016) 28(2) International Journal of Refugee Law 234. 
121  See also UDHR, Article 25(2); ICCPR, Article 24. 
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in a national child protection system—based on a legal framework.122  In order to ensure 
adequate welfare for minors,123 protection measures must take into account their background 
and characteristics, in particular their age, gender, culture, religion, or disabilities.124  Physical 
and emotional care must be a primary goal, in a setting that encourages ‘general 
development’.125  Accommodation should be provided in accordance with Article 27 of the 
CRC, which obligates states to provide a standard of living sufficient for minors’ physical, 
mental, spiritual, moral and social development, and take appropriate measures to provide 
assistance with particular regard to ‘nutrition, clothing, and housing’.  The right of minors’ to 
leisure and recreation, and to take part in cultural activities, should also be respected pursuant 
to Articles 30 and 31 of the CRC.126  Integrally, while minors are in the care of a legal guardian 
or any person or institution, a state must take all legal and other measures to protect minors 
them from violence, abuse, neglect, maltreatment, or exploitation, as required by Article 19. 
 Healthcare and Education 
Article 24 of the CRC provides that children have a right to the ‘highest attainable standard of 
health’, which includes at a minimum, inter alia, access to essential medicines, timely access 
to basic healthcare, and the right to prevention and treatment of diseases.127  States must strive 
to ensure that children can access healthcare services.  In addition, where children have been 
subjected to ‘any form of neglect, exploitation, or abuse; torture or any other form of cruel, 
inhuman or degrading treatment or punishment; or armed conflicts’, Article 39 requires that 
                                                 
122  CRC, Article 20(2); Jacqueline Bhabha and Mike Dottridge, ‘Child Rights in the Global Compacts: 
Recommendations for Protecting, Promoting and Implementing the Human Rights of Children on the 
Move in the Proposed Global Compacts’ (Initiative for Child Rights in the Global Compacts, 24 June 2017) 
13. 
123  Note also the right of every minor to benefit from social security under national law: CRC, Article 26. 
124  CRC, Article 23.  See generally Convention on the Rights of Persons with Disabilities, signed 30 March 
2007, 2515 UNTS 3 (entered into force 3 May 2008). 
125  General Comment No 6, UN Doc CRC/GC/2005/6, [40]. 
126  CRC, Article 31.  See also Article 30. 
127  See generally UNCRC, General Comment No 15: The Right of the Child to the Enjoyment of the Highest 
Attainable Standard of Health (Art 24), UN Doc CRC/C/GC/15 (17 April 2013).  See also UNCESCR, 
General Comment No 14: The Right to the Highest Attainable Standard of Health (Art 12), UN Doc 
E/C.12/2000/4 (11 August 2000).  
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children should be placed in an environment that promotes psychological and physical recovery, 
and social reintegration. 
Article 28 of the CRC grants all children a right to education.  States must provide free and 
compulsory primary education and must make secondary education available and accessible to 
every child.  The CRC further stipulates that education must encourage the development of 
the child, including their ‘talents and mental and physical abilities to their fullest potential’.128  
Ideally, where a child is detained, education should take place outside the place of detention.129   
 Guardianship 
States have a ‘duty’ to appoint guardians to unaccompanied minors, and maintain guardianship 
arrangements until the age of majority, to ensure the proper representation of minors’ best 
interests.130  Article 18(1) of the CRC requires the ‘best interests of the child’ to be a guardians’ 
primary concern.  The role of the guardian should extend to all measures taken in relation to 
a minor, particularly immigration proceedings, care arrangements, and efforts to find a durable 
solution.  Guardians should have ‘necessary expertise in the field of childcare, so as to ensure 
that the interests of the child are safeguarded and that the child’s legal, social, health, 
psychological, material and educational needs are appropriately covered’.131  Fundamentally, 
where individuals or bodies have interests that conflict with those of minors, they must be 
excluded from guardianship roles.132  For example, an agency that coordinates immigration 
detention arrangements or removal proceedings cannot be an appropriate guardian.133 
                                                 
128  CRC, Article 29(1)(a). 
129  UNHCR, Detention Guidelines: Guidelines on the Applicable Criteria and Standards relating to the 
Detention of Asylum-Seekers and Alternatives to Detention (2012) 36. 
130  UNGA, Principles and Practical Guidance on the Protection of the Human Rights of Migrants in 
Vulnerable Situations: Addendum, UN Doc A/HRC/37/34/Add.1 (7 February 2018) 15; Rights and 
Guarantees of Children in the Context of Migration and/or in Need of International Protection, Advisory 
Opinion OC-21/14, 19 August 2014, IACHR, 50. 
131  General Comment No 6, UN Doc CRC/GC/2005/6, [33]. 
132  Ibid. 
133  See Mary Crock and Mary Anne Kenny, ‘Rethinking the Guardianship of Refugee Children after the 
Malaysian Solution’ (2012) 34 Sydney Law Review 437, 448. 
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 Immigration Detention  
International law does permit the lawful detention of unaccompanied minors, prescribing that 
domestic laws permitting detention are clear and that the detention must be carried out by 
competent officials. 134   Nevertheless, international law recognises the profound negative 
effects detention may have on children, and stipulates a number of additional restrictions, 
which include that detention of children should be a last resort; detention should be maintained 
for the shortest appropriate period of time;135 detention should be justified according to an 
appropriate aim; and detention must not be arbitrary.136  Detention is arbitrary where it is 
unpredictable, unjust, disproportionate, or not carried out for a legitimate purpose. 137  
Detention for the purpose of border and immigration control should only be used for 
documentation and registration purposes.138  It must be non-punitive, and minors must not be 
detained indefinitely if a state is unable to remove them from its territory.139  Deterrence of 
migrant smuggling is not a legitimate purpose for the detention of children.140    
The CRC calls on States Parties to take the best interests of the child into account when 
detaining a child for any length of time.141  Due to their vulnerability unaccompanied minors 
in particular are owed special protection and assistance by states and, as a general rule, should 
be not be detained in any fashion for any period of time.142  The UN Special Rapporteur on 
Torture and other Cruel, Inhuman, or Degrading Treatment or Punishment observes that 
                                                 
134  ICCPR, Art 9; CRC, Art 37(b). 
135  CRC Art 37(b); UNCRC, n 98, 24. 
136  HRC, Communication No 1255/2004, UN Doc CCPR/C/90/D/1255/2004 (2007) (‘Shams & Ors v 
Australia’) [7.2]. 
137  See, eg, HRC, Communication No 305/1988, UN Doc CCPR/C/39/D/305/1988 (1990) (‘Van Alphen v The 
Netherlands’); HRC, Communication No 560/1993, UN Doc CCPR/C/59/D/560/1993 (1997) (‘A v 
Australia’); see also HRC, General Comment 35: Article 9 (Liberty and Security of Person), UN Doc 
CCPR/C/GC/35 (16 December 2014) [18]. 
138  HRC, General Comment 35: Article 9 (Liberty and Security of Person), UN Doc CCPR/C/GC/35 (16 
December 2014) [18]. 
139  Ibid. 
140  See, eg, UNHCR, n 129, 7. 
141  CRC, Art 3; see also General Comment No 6, UN Doc CRC/GC/2005/6, [63]. 
142  UNHCR, n 129, 36; UNHCR, Guidelines on Policies and Procedures in Dealing with Unaccompanied 
Children Seeking Asylum (UN, 1997) 10; General Comment No 6, UN Doc CRC/GC/2005/6, [61]. 
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immigration detention of minors may constitute cruel, inhuman, or degrading treatment.143  
Where unaccompanied minors are detained, their release should be an immediate priority, 
together with arrangements for appropriate care and the appointment of a qualified and 
independent guardian.144  If unaccompanied minors are detained the standard of care required 
is especially high.  The UNCRC states that  
Facilities should not be located in isolated areas where culturally-appropriate community resources and 
access to legal aid are unavailable.  Children should have the opportunity to make regular contact and 
receive visits from friends, relatives, religious, social and legal counsel and their guardian.  They should 
also be provided with the opportunity to receive all basic necessities as well as appropriate medical 
treatment and psychological counselling where necessary.  During their period in detention, children have 
the right to education which ought, ideally, to take place outside the detention premises in order to facilitate 
the continuance of their education upon release.  They also have the right to recreation and play [and] 
shall be provided with prompt and free access to legal and other appropriate assistance.145 
 Procedural Rights and Legal Representation  
Smuggled unaccompanied minors must have access to certain legal proceedings.  Access to 
asylum proceedings and the ability to challenge immigration detention are of particular 
importance.  The CRC specifically requires States Parties to provide unaccompanied minors 
with protection and assistance in seeking refugee status or enjoying other rights under 
international human rights instruments.146  Asylum procedures must be full and effective, 
with substantive and child sensitive analysis of claims by unaccompanied minors.147  Minors 
must be given time to prepare for such procedures and build trust with guardians and other 
‘professional staff’.148  Their claims should be assessed without undue delay.149    
                                                 
143  Juan E Mendez, Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, UN Doc A/HRC/28/68 (5 March 2015) [80]. 
144  See General Comment No 6, UN Doc CRC/GC/2005/6, [33]-[38].  
145  Ibid [63]; see also UNCRC, n 98, 24-25; United Nations Rules for the Protection of Juveniles Deprived of 
their Liberty, UN Doc A/RES/45/113 (14 December 1990) [13] and [31]. 
146  CRC, Article 22(1). 
147  See further 3.5. 
148  UNHCR, Guidelines on International Protection: Child Asylum Claims under Articles 1(A)2 and 1(F) of 
the 1951 Convention and/or 1967 Protocol relating to the Status of Refugees, UN Doc HCR/GIP/09/08 
(22 December 2009) [66] (‘Guidelines on Child Asylum Claims’). 
149  Ibid. 
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Any legal proceedings affecting an unaccompanied minor must be conducted in an age 
appropriate and accessible manner.  Staff should be trained to deal with minors, adequate and 
child-friendly information should be provided, and courtrooms should be arranged in a way 
that is neither hostile nor intimidating. 150   Unaccompanied minors should be adequately 
prepared before any hearing - the process should be explained and the participants identified.151  
Asylum applications by unaccompanied minors should be prioritised and a decision should be 
given promptly and fairly.152  Before any decision on their application is made such minors 
should be interviewed by a qualified official who is trained to deal with unaccompanied minors.  
This official should carry out an assessment of the minor’s protection needs cognisant of the 
‘history, culture and background’ of the child.153  Furthermore, Article 12 of the CRC grants 
all children the right to express their views in judicial or administrative proceedings.  They 
may do so themselves or through an appropriate representative and their views must be given 
due weight ‘in accordance with the age and maturity of the child’.154  The opinions of children 
must be taken into account in decisions relating to removal, care arrangements, family 
reunification, and detention. 
Where smuggled unaccompanied minors enter legal proceedings, arguably, the best interests 
of the child principle supports the provision of legal representation for unaccompanied 
minors. 155   Although international law does not grant a specific right to free legal 
representation to children, Article 37(d) of the CRC gives detained children the right to legal 
assistance (though states are not obligated to provide it).  The UNCRC and UNHCR 
recommend that, where unaccompanied minors apply for asylum or have been detained, states 
                                                 
150  UNCRC, General Comment No 12: The Right of the Child to be Heard, UN Doc CRC/C/GC/12 (1 July 
2009) [34]. 
151  Ibid [41] and [124]. 
152  General Comment No 6, UN Doc CRC/GC/2005/6, [70]. 
153  Ibid [71]-[72]. 
154  CRC, Article 12. 
155  Shani M King, ‘Alone and Unrepresented: A Call to Congress to Provide Counsel for Unaccompanied 
Minors’ (2013) 50 Harvard Journal on Legislation 331, 345. 
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should provide a free, qualified legal representative in all cases.156  In any proceeding where 
a minor’s best interests are assessed legal representation should also be provided and,157 in the 
context of migrant children specifically, the UN Special Rapporteur on the Human Rights of 
Migrants recommends the provision of free legal aid.158 
 Family Reunification 
Article 10(1) of the CRC calls on States Parties to treat applications for family reunification by 
children or their parents in a ‘positive, humane and expeditious’ manner.  Article 10(2) obliges 
States Parties to respect the right of children, or their parents, to enter their country for the 
purpose of family reunification.  In accordance with Article 9, States Parties must take all 
efforts to reunite a separated child with his or her parents.  This obligation may only be 
overridden where reunification would not be in the best interests of the child (i.e. where there 
has been abuse or neglect of the child), or in exceptional circumstances where, for example, 
the child poses a serious risk to the security of the state.  Considerations related to migration 
control will not override the obligation.159 
Although an unaccompanied minor may be reunited with his/her family in their country of 
origin, the UNCRC states that it is not permitted where there are legal obstacles to such return 
(i.e. the minor is a refugee), or where it would not be in a minor’s best interests.160  In 
particular, family reunification should not be effected in a country of origin unless there are 
                                                 
156  General Comment No 6, UN Doc CRC/GC/2005/6, [63] and [69]; UNHCR ExCom, Conclusion on 
Children at Risk, No 107 (LVIII) (reproduced in Report of the Fifty-Eighth Session of the Executive 
Committee of the High Commissioner’s Programme, UN Doc A/AC.96/1048 (10 October 2007)). See also 
United Nations Rules for the Protection of Juveniles Deprived of their Liberty, UN Doc A/RES/45/113 (14 
December 1990); United Nations Standard Minimum Rules for the Administration of Juvenile Justice, UN 
Doc A/RES/40/33 (29 November 1985). 
157  General Comment No 14, UN Doc CRC/C/GC/14, 19; see also UNCRC, n 98, 23. 
158  Jorge Bustamante, Report of the Special Rapporteur on the Human Rights of Migrants, UN Doc 
A/HRC/11/7 (14 May 2009). 
159  See General Comment No 6, UN Doc CRC/GC/2005/6, [81]-[85]. 
160  Removal of unaccompanied minors is considered further in Section 3.5.  
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‘advance secure and concrete arrangements of care and custodial responsibilities’ for the 
minor.161 
 PROTECTION FROM REMOVAL 
Smuggled unaccompanied minors who are outside their country of origin or place of habitual 
residence may be protected from being removed from that state, often referred to as non-
refoulement.  The Smuggling of Migrants and the Trafficking in Persons Protocols contain 
limited provisions relating to return of smuggled and trafficked persons, and no rights-based 
protection from removal.  A right against removal will generally only be founded on the right 
of non-refoulement (the cornerstone of refugee protection).  Non-refoulement does not equate 
to a legal right to asylum per se; rather it precludes the return of a person to a country where 
they would face a real chance of persecution or be exposed to a real risk of other forms of 
serious ill-treatment.162  It is generally held to be a norm of customary international law.163  
Protection from refoulement attaches to persons who are granted refugee status under the 
Refugee Convention; consequently, persons benefit from the protection until they are 
determined not to be a refugee.  Persons who are not refugees, but who would still face a real 
risk of serious ill-treatment, meaning death, torture, or cruel, inhuman or degrading treatment 
if returned to their country of origin, are also protected by the principle of non-refoulement 
under international human rights law.  Protection from refoulement arising outside the 
Refugee Convention falls under the umbrella term of ‘complementary protection’. 164  
                                                 
161  General Comment No 6, UN Doc CRC/GC/2005/6, [84]. 
162  Guy S Goodwin-Gill and Jane McAdam, The Refugee in International Law (Oxford University Press, 3rd 
ed, 2007) 201. 
163  See Cathryn Costello and Michelle Foster, ‘Non-Refoulement as Custom and Jus Cogens? Putting the 
Prohibition to the Test’ in M den Heijer and H van der Wilt (eds), Netherland Yearbook of International 
Law 2015 (Asser Press, 2016). 
164  Goodwin-Gill and McAdam, n 162, 285. 
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Unaccompanied minors may also gain protection from removal, separate from the right to non-
refoulement, under the best interests principle enshrined in the CRC.165    
 Removal under the Smuggling of Migrants and Trafficking in Persons Protocols  
The Smuggling of Migrants Protocol does not impede the right of States Parties to expel 
smuggled migrants.166  Article 18 of the Protocol outlines provisions regulating return of 
smuggled migrants, but is restricted to measures concerning the obligation of States Parties to 
accept return.  Article 18(5), which calls on States Parties to ‘take all appropriate measures to 
carry out the return in an orderly manner and with due regard for the safety and dignity of the 
person’, only provides guidelines for the return procedure itself. 
The Trafficking in Persons Protocol contains more detailed provisions relating to return.167  
Article 7(1) of the Protocol requires States Parties to consider ‘adopting legislative or other 
appropriate measures that permit victims of trafficking in persons to remain in its territory, 
temporarily or permanently, in appropriate cases.’  Article 7(2) states that ‘humanitarian and 
compassionate factors’ should be considered when implementing subsection (1).  
‘Humanitarian factors’ refers to rights that are established in international human rights 
instruments, such as the Refugee Convention and the CRC.  ‘Compassionate factors’ refers to 
personal circumstances, including family situation and age, which should be considered on an 
individual and case-by-case basis.168 
If a State Party does not permit a victim of trafficking to remain in its territory, Article 8 of the 
Trafficking in Persons Protocol outlines several obligations relating to repatriation.  In 
particular, Article 8(2) requires that the State Party returning the victim must have due regard 
for the victim’s safety and for the status of any legal proceedings relating to the trafficking.  A 
                                                 
165  See Jane McAdam, Complementary Protection in International Refugee Law (Oxford University Press, 
2006) 173–74. 
166  See generally Gallagher and David, n 29, Chapter 10. 
167  Ibid 725. 
168  UN Ad Hoc Committee on the Elaboration of a Convention against Transnational Organised Crime, 
Revised Draft Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and 
Children, UN Doc A/AC.254/4/Add.3/Rev.6 (4 Apr 2000) [55]. 
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victim’s safety must be paramount in any decision to repatriate and, accordingly, ‘it may well 
be best for the return of the victim to his or her home state to be delayed in order to allow at 
least some aspects of [the physical, psychological, and social] recovery process to have been 
completed’.169  Furthermore, the best interests standard should be the primary consideration 
in repatriation decisions relating to children.  If children are repatriated, prior to their return a 
suitable relative or guardian should have agreed to take responsibility and offer care and 
protection for the child.170  All necessary steps should also be taken to carry out family 
reunification where in the best interests of the child.171    
 The Refugee Convention 
Smuggled and trafficked unaccompanied minors may be refugees, having fled persecution in 
their countries of origin.  Article 33(1) of the Refugee Convention provides that 
No contracting state shall expel or return (“refoule”) a refugee in any manner whatsoever to the frontiers 
of territories where his life or freedom would be threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion. 
Article 33(1) only applies to refugees, and by implication asylum seekers pending outcomes of 
their claims for refugee protection.  Under the Refugee Convention a refugee is a person who 
satisfies the criteria in Article 1A(2), and who is not otherwise excluded under Article 1.  
States receiving persons seeking refugee status under the Refugee Convention must determine 
whether such asylum seekers are refugees, so that refoulement of a genuine refugee does not 
occur.  Nevertheless, the Refugee Convention does not impose a positive obligation on states 
to grant refugee status to anyone who falls under the definition in the Convention and arrives 
                                                 
169  McClean, n 17, 347. 
170  Legislative Guides, 290. 
171  Ibid; see also CRC, art 10(1). 
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within a contracting state’s borders.172  It only restrains states from returning such persons to 
a place where their ‘life or freedom would be threatened’.173 
The Refugee Convention applies to all persons regardless of age and thus contains no special 
provisions or references to refugee children.  There were suggestions during the drafting of 
the Convention that different categories of refugees should be considered, including a category 
for unaccompanied children, though these suggestions were rejected.174  To gain protection 
under Article 33(1), an unaccompanied minor must be found to be a refugee under the 
definition in Article 1A(2).  The definition requires that they have a well-founded fear of 
persecution for reason of their race, religion, nationality, membership of a particular social 
group, or political opinion.  This standard should be interpreted cognisant of the vulnerability 
of unaccompanied minors and the requirements of international human rights law.175  There 
are specific guidelines on the interpretation of ‘well-founded fear’, ‘persecution’, and the 
Convention grounds where an applicant for refugee status is also a victim of trafficking.176 
 Well-Founded Fear 
The requirement that a refugee have ‘a well-founded fear’ of persecution should be interpreted 
as a question of requisite probability, which may be as low as a 10 percent chance. 177  
                                                 
172  Rebecca Wallace, ‘The Principle of Non-Refoulement in International Refugee Law’ in Vincent Chetail 
and Celine Bauloz (eds), Research Handbook on International Law and Migration (Edward Elgar, 2014) 
437.  
173  Refugee Convention, Article 33(1). 
174  See Ad Hoc Committee on Statelessness and Related Problems, United States of America: Memorandum 
on the Definition Article of the Preliminary Draft Convention Relating to the Status of Refugees (and 
Stateless Persons), UN Doc E/AC.32/L.4 (18 January 1950) Article 1A(3)(b); Ad Hoc Committee on 
Statelessness and Related Problems, Provisional Draft of Parts of the Definition Article of the Preliminary 
Draft Convention Relating to the Status of Refugees, Prepared by the Working Group on This Article, UN 
Doc E/AC.32/L.6 (23 January 1950); see also Jason Pobjoy, ‘A Child Rights Framework for Assessing the 
Status of Refugee Children’ in Satvinder Juss and Colin Harvey (eds), Research Handbook on International 
Law and Migration (Edward Elgar, 2014) 102. 
175  Pobjoy, n 174. 
176  Guidelines on Protection for Victims of Trafficking, UN Doc HCR/GIP/06/07; see also Ryszard Piotrowicz, 
‘The UNHCR’s Guidelines on Human Trafficking’ (2008) 20 International Journal of Refugee Law 242. 
177  See Immigration and Naturalisation Services v Cardoza-Fonseca, 480 US 421, 440 (1987); Chan Yee Kin 
v Minister for Immigration and Ethnic Affairs (1989–90) 169 CLR 379, 429–30 (McHugh J). 
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Although there is no settled approach, the generally accepted threshold of probability for a fear 
to be ‘well-founded’ is that it constitutes a ‘reasonable’, ‘substantial’, or ‘real’ chance.178  The 
test for ‘well-founded’ contains both subjective and objective elements, and must take into 
account, inter alia, a person’s personal circumstances, experiences, and the conditions in their 
home country. 179   ‘Fear’ can include circumstances where a person has already been 
persecuted, as well as the wish to avoid situations that may entail persecution.180  For victims 
of trafficking, UNHCR has commented that, where a state is unwilling or unable to take 
reasonable steps to protect victims or potential victims, this may form the basis for a well-
founded fear of persecution. 181  Even in cases where exploitation occurs primarily or 
exclusively outside a victim’s country of origin, the victim may have a well-founded fear due 
to possible reprisals, re-trafficking, or a fear of ostracism by the community.182 
Unaccompanied minors may find it especially difficult to prove the existence of a well-founded 
fear of persecution.  Young or immature minors may in particular have a limited 
understanding of fear itself, or may be unable to express the feelings, emotions, or thoughts 
indicative of a state of fear.  The threshold for a well-founded fear for a child applicant could 
also be lower than that for an adult, due to their sensitivity and vulnerability to extreme 
situations. 183   For these reasons, the substantive and procedural aspects of refugee 
determinations should be tailored to meet the needs and vulnerabilities of children. 184  
Unaccompanied minors must be afforded a greater benefit of the doubt as to the existence of a 
well-founded fear, which should be assessed from a child’s perspective.185 
                                                 
178  See Goodwin-Gill and McAdam, n 162, 58-60. 
179  UNHCR, Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under the 
1951 Convention and the 1967 Protocol Relating to the Status of Refugees, UN Doc 
HCR/1P/4/ENG/REV.3 (2011) 12. 
180  Ibid 12. 
181  Guidelines on Protection for Victims of Trafficking, UN doc HCR/GIP/06/07, 9. 
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183  Jacqueline Babha, Child Migration and Human Rights in a Global Age (Princeton University Press, 2014) 
233. 
184  See Guidelines on Child Asylum Claims, UN Doc HCR/GIP/09/08, [1]. 
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 Persecution 
‘Persecution’ is not defined in the Refugee Convention.186  Although interpretations of the 
term vary across international and national jurisprudence, whether an act or actions amount to 
persecution will generally depend on the freedom threatened, and the degree of severity and 
likelihood.187  Assessments necessarily turn on individual circumstances, although threats to 
life, arbitrary detention, inhuman treatment, violations of humanitarian law, and crimes against 
humanity are generally accepted examples of harm serious enough to equal persecution.188  
One well-accepted formulation of persecution is the ‘sustained or systemic denial of basic 
human rights demonstrative of a failure of state protection’.189  A single act of harm may, 
nevertheless, be sufficient to establish ‘persecution’ against an individual.190  In the context 
of trafficking, UNHCR notes that forms of exploitation including, inter alia, incarceration, rape, 
sexual enslavement, forced labour, and physical abuse may amount to persecution. Reprisals 
at the hands of traffickers, as well as situations of ‘ostracism, discrimination or punishment’ as 
a result of being trafficked, may also rise to the requisite level of persecution.191 
There are forms and degrees of harm that, while not constituting persecution for adults, are 
sufficient to constitute persecution for minors due to their particular vulnerabilities.192  Minors 
are granted specific rights under international law and these rights may be violated in a manner 
different to violations that occur in the case of adults.193  UNHCR states that persecution 
                                                 
186  UNHCR, Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under the 
1951 Convention and the 1967 Protocol Relating to the Status of Refugees, UN Doc 
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should be interpreted in a child-sensitive manner,194 and that ‘[i]ll-treatment which may not 
rise to the level of persecution in the case of an adult may do so in the case of a child’.195  The 
UNCRC emphasises that, in the case of unaccompanied minors, special attention should be 
given to ‘child-specific forms and manifestations of persecution’.196   
 Nexus to Convention Grounds 
A well-founded fear of persecution must be linked causally to at least one of the five Refugee 
Convention grounds: race, religion, nationality, membership of a particular social group, or 
political opinion.197  Although it is beyond the scope of this thesis to analyse each of these 
grounds, it should be noted that each has been subject to extensive interpretation, in particular 
the social group category.198  Regardless, many unaccompanied minors do not leave their 
countries of origin for reasons that constitute a Convention ground under Article 1A(2).  As 
described in Chapter Two, drivers of migration often involve general fears for safety or 
economic security, as opposed to specific and identifiable instances of persecution based on 
race, religion, nationality, political opinion, or social group.  Where unaccompanied minors 
have migrated due to environmental or demographic push factors they are also very unlikely 
to come within the Convention.199  Protection needs arising during transit, including instances 
of forced labour and trafficking, generally fall without the Convention. 200   Due to the 
restricted definition of a refugee under Article 1A(2), many smuggled and trafficked 
unaccompanied minors are likely to be unable to avail themselves of the protection of the 
Refugee Convention.  
                                                 
194  Guidelines on Child Asylum Claims, UN Doc HCR/GIP/09/08, [13]; see also General Comment No 6, UN 
Doc CRC/GC/2005/6, 21. 
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CHAPTER THREE   Protection from Removal  
 
111 
 
 Complementary Protection  
Smuggled unaccompanied minors who fall outside the definition of a refugee may be afforded 
protection from removal under international human rights law.  Such protection is commonly 
referred to as ‘complementary’ or ‘subsidiary’ protection.  Unaccompanied minors who do 
not meet the requirements of Article 1A(2) of the Refugee Convention should ‘benefit from 
available forms of complementary protection to the extent determined by their protection 
needs’.201  Complementary protection status arguably confers the same benefits as that under 
the Refugee Convention.202  It should be noted that complementary protection is separate from 
discretionary decisions by states to allow people to remain on humanitarian or compassionate 
grounds.203   
 Protection from Torture 
Article 3 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment imposes an express, non-derogable non-refoulement obligation on states to 
refrain from removing persons to places where ‘there are substantial grounds for believing that 
[they] would be in danger of being subjected to torture’.204  ‘Substantial grounds’ means a 
‘foreseeable, real and personal risk’ of torture, though the risk does not need to be ‘highly 
probable’.205  There are no exceptions to the non-refoulement obligation in Article 3, though 
it is a requirement that the risk of torture emanates from, or is acquiesced to, by a state.206 
                                                 
201  General Comment No 6, UN Doc CRC/GC/2005/6, [77]-[78]. 
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259-260. 
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Article 7 of the ICCPR states that ‘[n]o one shall be subjected to torture’.  The threshold of 
harm threatened is the same as that in the Convention against Torture,207 and Article 7 is non-
derogable.208  While the ICCPR does not specifically include a non-refoulement obligation, it 
has been interpreted to preclude the removal of people to a place where they would face a real 
risk of violation of the rights provided for under the instrument.209  UNHCR has linked this 
implied obligation to the duty of states to protect persons from violations of their rights by third 
parties.210  Even if a state does not violate a person’s rights directly, the responsibility of the 
state may be established by their actions in removing a person to a place where their rights are 
at risk of being violated.211  Article 37 of the CRC contains an analogous provision to the 
ICCPR.  Although the CRC contains no express non-refoulement obligation, like the ICCPR 
it is understood that the obligation is implicit.212 
 Arbitrary Deprivation of Life, and Cruel, Inhuman or Degrading Treatment 
While Article 3 of the Convention against Torture is strictly limited to torture, as defined in 
Article 1(1), Articles 6 and 7 of the ICCPR, and Articles 6 and 37 of the CRC provide protection 
from arbitrary deprivation of life and ‘cruel, inhuman or degrading treatment or punishment’.  
The protection extends to actions carried out by State and non-State Parties and, in the case of 
the ICCPR, is explicitly non-derogable.213  As noted above, the non-refoulement obligation is 
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considered inherent in both instruments.214  The risk threshold required is generally construed 
as ‘substantial grounds’ for believing an individual would face a ‘real risk’.215 
 Protection from Removal under the Best Interests Principle 
In cases where smuggled and trafficked unaccompanied minors are not protected from removal 
under the Refugee Convention, Convention against Torture, or the ICCPR, they may 
nevertheless be protected as an extension of the best interests principle in the CRC.  Arguably, 
Article 3 of the CRC in and of itself constitutes a ground of protection for children.216  It 
potentially creates a new category of protected children who would not otherwise be 
protected. 217   As explained above, the best interests principle may only be displaced in 
extraordinary circumstances where other rights-based considerations are necessarily 
paramount.218  This indicates that the implicit obligation in Article 3 is exceptionally broad, 
and potentially protects any child from removal following a positive best interests finding by a 
State Party.219  While noting the centrality of the Refugee Convention, a number of authors 
have argued that Article 3 as an ‘absolute principle of international law’ provides a more 
appropriate and principled approach for the assessment of protection from removal.220  Guy 
Goodwin-Gill argues, together with Agnes Hurwitz, that: 
‘[i]n every decision affecting the child, the best interests of the child shall be a primary consideration, and 
where children are concerned (particularly the unaccompanied), a duty to protect may arise, absent any 
well-founded fear of persecution or possibility of serious harm’.221 
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This ‘duty to protect’ suggests that the state of childhood, which is in and of itself deserving of 
‘special care and assistance’,222 should require protection obligations of states parties above 
and beyond those provided to classes of persons to which non-refoulement obligations 
otherwise attach.  As McAdam argues, ‘a child is foremost a child before he or she is a 
refugee, and protection needs must be assessed accordingly’.223 
UNHCR and the UNCRC have expressed support for Article 3 as a primary factor in the 
determination of a state’s protection obligation, particularly in the context of unaccompanied 
minors.  Unaccompanied minors should not be removed unless a responsible and suitable 
care-giver (including a government agency) is able to provide appropriate protection and care 
in the country of return.224  Removal (even for the purpose of family reunification) should not 
be pursued where there is a ‘reasonable risk’ that the removal will result in the ‘violation of 
fundamental rights’.225  Clear support for the principle is found in the UNCRC’s General 
Comment No 6, which states that ‘[r]eturn to the country of origin shall in principle only be 
arranged if such return is in the best interests of the child’.226  The best interests principle is 
also playing an ‘increasingly central role’ in cases in domestic jurisdictions concerning removal 
of children, including specific application to decisions involving unaccompanied minors.227 
 A NORMATIVE FRAMEWORK? 
The preceding analysis shows that, beyond the Smuggling of Migrants Protocol, many rights 
potentially accrue to smuggled unaccompanied minors, attaching to their status as human 
beings and children and, where applicable, as refugees, victims of trafficking, or as victims of 
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other human right abuses.  These rights are contained in international treaties, with a plethora 
of soft law materials guiding their scope and application in contexts relevant to smuggled 
unaccompanied minors.   
Notwithstanding this compendium of rights, the international framework has been criticised 
for its ‘lack of clear guidance on the application of existing human rights norms to the situation 
of vulnerable irregular migrants’.228  The lack of treaties on the rights of migrants and poor 
ratification records of those that do exist,229 and a deficit of explicit recognition in existing 
instruments (including the Smuggling of Migrants Protocol), ground this criticism, as does the 
persistent reticence of states to recognise their existing obligations towards irregular 
migrants.230  There is no treaty or set of principles comprehensively stating the rights of 
smuggled migrants, and as such no authoritative guidance on states’ obligations towards 
smuggled unaccompanied minors.  Like international migration law generally, the rights of 
such minors may be construed as an ‘unassembled juridical jigsaw puzzle’ containing 
‘substance without architecture’.231 
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The consequence of this lack of coherence despite the ‘accumulated’ rights of migrants,232 is 
that their normative force is lessened.  Lack of coherence ‘exacerbates legal ambiguities that, 
particularly for vulnerable persons, reinforce political subordination’.233  These ambiguities 
materialise in factual situations, such as the indistinct separation between concepts of 
smuggling and trafficking, and the differences in protection between refugees and minors who 
do not fall within the ambit of the Refugee Convention.234  A minor who flees persecution and 
suffers exploitation during the smuggling process, and another who flees extreme poverty and 
is raped during smuggling, accrue vastly different protection under international law.  The 
first is a refugee and a victim of trafficking, while the second is likely a smuggled migrant and 
an ‘economic’ migrant.  The first receives ‘victim’ status and protection under the ‘rich, 
largely coherent’ refugee law regime.  The second is the ‘object’ of a crime against the state, 
and must rely on those protections ‘divined from the small twigs’ of international human rights 
law.235  
Recent international materials and current processes are beginning to acknowledge this 
incoherence and address this deficit in the international legal framework.  The protection 
needs of smuggled migrants, unaccompanied minors, and vulnerable migrants generally have 
been the subject of growing concern.  Peter Spiro describes this as a ‘cognitive pivot towards 
normalising migration to international human rights law’, the ‘implications’ of which are 
potentially ‘immense’.236  The New York Declaration for Refugees and Migrants, adopted in 
September 2016, reaffirmed state commitments to international human and refugee rights.237  
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Among other things, the Declaration recognised the need to protect ‘all refugee and migrant 
children, regardless of their status … particularly … unaccompanied children and those 
separated from their families’.238  States further agreed in the Declaration to work towards the 
adoption of two instruments, the Global Compact on Refugees and the Global Compact on 
Safe, Orderly, and Regular Migration.239  These Compacts, while non-binding, are intended 
to facilitate international cooperation relating to refugees and migrants, particularly regarding 
their protection and encouraging safe migration pathways.  The Global Compact on 
Migration is intended to recognise that ‘all migrants, regardless of their status, must receive 
the protection, respect and fulfilment of their human rights’.240   
While the Compacts are still in the drafting process, early drafts and related materials indicate 
significant attention to unaccompanied minors and migrant smuggling in the Global Compact 
on Migration.  The Final Draft commits to ‘protect unaccompanied and separated children at 
all stages of migration through the establishment of specialized procedures’, and expresses 
‘particular concern for victims of smuggling under aggravated circumstances’.241  As noted 
in commentary on the draft, the casting of smuggled migrants as ‘victims’, as opposed to 
‘objects of smuggling’, recognises increasing awareness of their protection needs.242  Various 
working documents for the Compact expand further on each of these points.243  The Global 
Compact on Refugees only briefly refers to unaccompanied minors and migrant smuggling.244 
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Outside the Global Compacts, other recent and related materials focus on the rights of 
vulnerable and irregular migrants.  Of particular note are the 2018 Principles and Practical 
Guidance on the Protection of the Human Rights of Migrants in Vulnerable Situations,245 
which emphasise the ‘inalienable’ quality of international human rights and the ‘fundamental 
principle of non-discrimination’, and provides holistic and extensive guidance to states on the 
application of the international framework to vulnerable migrants, particularly those who are 
not refugees.246  In 2017, the UN Committees on the Rights of the Child and the Protection of 
the Rights of All Migrant Workers and Members of Their Families released joint guidelines on 
the rights of migrant children,247 while OHCHR released human rights principles in the context 
the migration.248  A number of UNGA and Human Rights Council resolutions highlight the 
rights of migrants and unaccompanied minors,249 as does a 2017 report by the UN Secretary-
General.250 
These developments evince increasing attention to the rights and protection of irregular 
migrants.  Materials drawing together and consolidating the rights of such migrants are 
integral insofar as they increase their normative force, highlight irregular migrants as distinct 
rights-holders, and increase pressure on states.  As irregular migrants, a category of persons 
frequently denied rights, smuggled unaccompanied minors are particular beneficiaries of these 
initiatives. 
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Regular Migration in Line with International Human Rights Law, UN Doc A/HRC/36/42 (5 October 2017). 
249  See, eg, UNGA, Unaccompanied Migrant Children and Adolescents and Human Rights, UN Doc 
A/HRC/RES/33/7 (6 October 2016); UNGA, Unaccompanied Migrant Children and Adolescents and 
Human Rights, UN Doc A/HRC/RES/36/5 (4 October 2017); UNGA, Rights of the Child, UN Doc 
A/RES/71/177 (30 January 2017). 
250  UNGA, Making Migration Work for All: Report of the Secretary-General, UN Doc A/72/643 (12 December 
2017). 
CHAPTER THREE   Summary  
 
119 
 
 SUMMARY 
The international legal framework criminalises migrant smuggling and attaches rights to 
smuggled unaccompanied minors.  Relevant laws and best practice guidelines are located 
across a broad range of international instruments and materials.  While there is no 
comprehensive normative framework addressing smuggled unaccompanied minors, 
international materials and developments are increasingly recognising the protection-needs of 
irregular migrants and unaccompanied minors.   
The Smuggling of Migrants Protocol, which stands at the centre of the international legal 
framework relevant to smuggled unaccompanied minors, has a clear criminal justice focus.  It 
frames criminalisation of smugglers as punishment for contravening states’ rights, lacks 
substantive protection provisions, and refrains from framing smuggled migrants as ‘victims’ of 
crime.251  While the aggravations in the Protocol recognise the manifest dangers of migrant 
smuggling, they only recommend increasing the severity of the base offences’ penalties; 
endangerment or exploitation of smuggled migrants per se is not criminalised.   
Where smuggled unaccompanied minors suffer exploitation, they may come within the 
definition of trafficking under the Trafficking in Persons Protocol.  Trafficked persons are 
designated ‘victims’ and receive greater protection as a result.  The legal distinction between 
trafficking and smuggling is problematic as it fails to account for commonalities between the 
phenomena, and the fluidity between situations of smuggling and trafficking.  Many 
smuggled unaccompanied minors are exposed to sexual and physical abuse during the 
smuggling process and are often forced to work in criminal activities.252  Distinguishing 
between smuggling and trafficking offences serves primarily to assist criminal justice 
responses, while potentially denying smuggled unaccompanied minors the greater protection 
granted to victims of trafficking.  Illustrative of this is the fact that smuggled and trafficked 
                                                 
251  See, eg, Sharon Pickering, ‘Transnational Crime and Refugee Protection’ (2007) 34(2) Social Justice 47, 
48. 
252  See Section 2.4.2. 
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unaccompanied minors may suffer identical exploitation, but smuggled minors will be denied 
greater legal protection due to the purpose(s) of the perpetrator. 
Neither the Smuggling of Migrants Protocol, nor the Trafficking in Persons Protocol, grant 
rights to smuggled (and trafficked) unaccompanied minors.  Provisions in each Protocol 
recognise the ‘special needs’ of minors but are cursory and fail to explicitly incorporate the 
rights and protection accruing to unaccompanied minors under international law.  Given the 
many and complex issues raised by smuggling of unaccompanied minors, the lack of any 
substantive guidance in the Protocols is pronounced.  This omission is despite 
recommendations from a number of organisations during negotiations for the Protocols urging 
acknowledgement of the rights of minors, including the best interests principle.   
Beyond the Protocols, international human rights law sets a high standard of protection for 
smuggled unaccompanied minors, which applies regardless of their backgrounds, 
characteristics, or migration status.  States must refrain from removing such minors in certain 
circumstances, including where they have a well-founded fear of persecution, there is a real 
risk of cruel, inhuman, or degrading treatment, or where doing so would not be in their best 
interests.  Notwithstanding a lack of coherence across the legal framework relevant to 
smuggled unaccompanied minors, it is notable that the rights and protection needs of all 
irregular migrants, including unaccompanied minors and smuggled migrants, have been subject 
to growing recognition at the international level.  This is evident in, inter alia, the New York 
Declaration, the Principles and Practical Guidance on the Protection of the Human Rights of 
Migrants in Vulnerable Situations, and the progress towards the Global Compacts. 
The obligations of states in the context of smuggling of unaccompanied minors crystalize from 
the legal framework elaborated in this Chapter.  States must criminalise migrant smuggling 
and trafficking in persons in accordance with the Protocols and provide certain assistance to 
smuggled migrants and victims of trafficking.  Underpinning all actions taken in regard to 
smuggled unaccompanied minors must be the best interests of the child principle.  It is in their 
best interests to enjoy all the rights accruing to them under international treaties.  These 
include rights to healthcare, education, family reunification, and special care and protection, 
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including protection from any ill-treatment or abuse.  They should be appointed guardians to 
safeguard their best interests and have access to free legal representation.  Smuggled 
unaccompanied minors must have access to full and effective asylum procedures, and 
protection from removal concomitant with rights against refoulement.  Their placement in 
immigration detention must, as a general rule, be prohibited, unless for the shortest possible 
time and for a legitimate reason.  Most importantly, any measures to prevent, criminalise, or 
deter migrant smuggling and irregular migration must not compromise the protection of 
smuggled unaccompanied minors.  The following five domestic case studies must be seen 
considered and understood in the context of these obligations. 
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Part II 
 
Domestic Contexts  
 
 CHAPTER FOUR 
AUSTRALIA 
Australia’s economic prosperity and political stability make the country an attractive 
destination for irregular migrants, with significant numbers of unaccompanied minors 
smuggled to Australia over the past two decades.  Laws and policies regarding the protection 
of smuggled unaccompanied minors, and the sanctions against those who smuggle them, are 
characterised by Australia’s harsh approach to irregular migration generally.1  Beginning with 
the so-called ‘Pacific Solution’ policy in August 2001, Australian law has used, inter alia, 
detention of smuggled migrants, interdiction at sea and tow-backs/turn-backs and take-backs 
of smuggling vessels,2 transfers of smuggled migrants to regional processing centres in third 
countries, and restrictions on access to asylum and legal status as ways to deter irregular 
migration and punish those who come to Australia unlawfully.  Although many of these 
measures were halted temporarily between 2008 and 2013, they returned as part of Australia’s 
‘Operation Sovereign Borders’ policy.  Launched in September 2013, and described as a 
‘military led response to combat people smuggling and to protect [Australia’s] borders’,3 this 
policy, and Australia’s laws, deny smuggled migrants many of the rights and protections they 
are entitled to under international law. 
                                                 
1  The smuggling of migrants is referred to as ‘people smuggling’ by the Australian Government.  The terms 
are used interchangeably in this Chapter. 
2  Tow-backs/turn-backs involve interception at sea and return to a neighbouring transit country, while take-
backs involve interception at sea and direct repatriation to either a country of origin or return to a safe third 
country.  See Peter Billings, ‘Operation Sovereign Borders and Interdiction at Sea: CPCF v Minister for 
Immigration and Border Protection’ (2016) 23(2) Australian Journal of Administrative Law 76, 78. 
3  Liberal Party of Australia, ‘The Coalition’s Operation Sovereign Borders Policy’ (2013) 2, quoted in 
Andreas Schloenhardt and Colin Craig, ‘“Turning Back the Boats”: Australia’s Interdiction of Irregular 
Migrants at Sea’ (2015) 27(4) International Journal of Refugee Law 536, 548. 
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 LEVELS AND CHARACTERISTICS 
 Available Data 
The number of smuggled migrants entering Australia has varied considerably in response to 
factors such as global and regional refugee flows, the situation in, and cooperation of transit 
countries, and government policies adopted to stem and deter these flows from reaching 
Australia.  Since the 1990s, maritime arrivals of smuggled migrants into Australia have 
occurred in two main periods, first between 1999 and 2001, then between 2009 and 2013.4  
Between August 2001 and February 2008 and from September 2013 onwards, the measures 
adopted as part of the Pacific Solution and Operation Sovereign Borders effectively prevented 
the arrival of almost all smuggled migrants to Australia, because smuggled migrants arriving 
during these periods are mostly intercepted before entering Australian territory and either 
returned to the departure point or country of origin.5  
Data for smuggled unaccompanied minors arriving in Australia since 2007 is available from 
the 2006-07 through to 2012-13 financial years.  This data is limited to arrivals by sea, 
referred to as ‘illegal/irregular maritime arrivals’ by the Australian Government. 6  These 
arrivals can be equated with migrant smuggling, as the evidence shows that the vast majority 
of migrants who enter Australia illegally by sea travel on boats facilitated by smugglers.7  
                                                 
4  Janet Phillips and Harriet Spinks, ‘Boat Arrivals in Australia since 1976’ (Research Paper, Australian 
Parliamentary Library, 2013) 22. 
5  See, eg, Schloenhardt and Craig, n 3; Jane McAdam, ‘Australia and Asylum Seekers’ (2013) 25(3) 
International Journal of Refugee Law 435.  Liberal Party of Australia, ‘The Coalition’s Operation 
Sovereign Borders Policy’ (July 2013) 2. 
6  The term ‘irregular maritime arrival’ was used prior to the election of the Coalition Government in 
September 2013. Following the election, the new immigration minister, Scott Morrison (as he then was), 
directed that the term ‘illegal maritime arrival’ should be used. The current terminology is used in this 
Chapter when referring to Australian Statistics.  See Katherine Murphy, ‘“Illegal” Boat Arrivals: Scott 
Morrison Directed Customs to use Term’, The Guardian (online), 19 November 2013 
<http://www.theguardian.com/world/2013/nov/19/illegal-boat-arrivals-scott-morrison-directed-customs-
to-use-term>. 
7  For example, of the 5255 illegal maritime arrivals interviewed by the Department of Immigration and 
Citizenship in the 2009-2010 financial year, all of them had been facilitated by migrant smugglers: Senate 
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Arrivals of smuggling vessels to Australia are mostly overt; arrival statistics are, therefore, 
indicative of the levels of maritime smuggling.  
Figure 1: Illegal maritime arrivals in Australia (according to financial year)8 
 2006- 
2007 
2007- 
2008 
2008- 
2009 
2009- 
2010 
2010- 
2011 
2011- 
2012 
2012- 
2013 
2013- 
2014 
2014- 
2015 
2015- 
2016 
 
Illegal maritime 
arrivals 
(Unaccompanied 
Minors) 
0 0 41 476 411 1396 1301 n/a n/a n/a 
Total illegal 
maritime arrivals 
(excluding crew)  
133 25 992 5327 4700 8126 25091 7674 158 0 
% of total   4.13 8.94 8.74 17.18 5.19    
 
Figure 1 above shows that the number of unaccompanied minors increased from the 2008-09 
to 2012-13 financial years.  Significant rises were recorded from the 2008-09 to 2009-10 and 
from the 2010-11 to 2012-13 financial years.  Unaccompanied minors arriving in Australia by 
                                                 
Standing Committee on Legal and Constitutional Affairs, Senate of Australia, Answers to Questions on 
Notice, Immigration and Citizenship Portfolio, Additional Estimates 2010–11 (2012). See also Cat Barker, 
‘The People Smugglers’ Business Model’ (Research Paper No 2, Parliamentary Library, Parliament of 
Australia, 2013) 6-9. 
8  Department of Immigration and Citizenship, ‘Annual Report 2009-2010’ (2010) 195; Department of 
Immigration and Citizenship, ‘Annual Report 2011-2012’ (2012) 219; Department of Immigration and 
Citizenship, ‘Annual Report 2012-2013’ (2013) 203; Janet Phillips, ‘Boat Arrivals and Boat “Turnbacks” 
in Australia Since 1976: A Quick Guide to the Statistics’ (Research Paper Series 2015-16, Australian 
Parliamentary Library, 2015) 2; ‘Operation Sovereign Borders: Asylum seekers still trying to reach 
Australia, says Lieutenant General Angus Campbell’, ABC News (online), 28 January 2015 
<http://www.abc.net.au/news/2015-01-28/operation-sovereign-borders-boat-turnbacks/6053244>; Liberal 
Party of Australia, ‘Operation Sovereign Borders Marks Milestone - Year With No Boats’ (Media Release, 
7 August 2015) <http://www.liberal.org.au/latest-news/2015/08/07/operation-sovereign-borders-marks-
milestone-year-no-boats>. 
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sea, as a percentage of total illegal maritime arrivals, also increased from the 2008-09 to 2011-
12 financial years.  In the 2009-10 financial year, unaccompanied minors constituted 
approximately 9% of all illegal maritime arrivals.  This percentage doubled in 2011-12 to 
approximately 17%.  In 2012-13, while total illegal maritime arrivals rose to 25,091, arrivals 
of unaccompanied minors decreased compared to the previous financial year to 1,301, or 5.19% 
of total arrivals.  Since September 2013, and the re-introduction of interdiction at sea under 
the auspices of Operation Sovereign Borders, the Australian Government has been secretive 
about much of the information and data concerning migrant smuggling to Australia, including 
arrivals of unaccompanied minors.   
Air Arrivals 
While migrant smuggling is generally considered synonymous with illegal maritime arrivals in 
Australia, there are indications that smuggling by air into Australia occurs. 9   Numerous 
reports have noted large scale production and use of fraudulent documents for travel to 
Australia, 10  and some individual instances of smuggling by air are identifiable in court 
transcripts.11  While significant numbers of unauthorised air arrivals enter Australia each year 
(for example, persons using fraudulent travel documents or otherwise refused immigration 
clearance), it is not known how many of these arrivals are related to migrant smuggling.12  The 
clandestine nature of smuggling by air also means that persons smuggled successfully are not 
represented in available data.   
                                                 
9  Barker, n 7, 9-10. 
10  See, eg, Sarah Ferguson, ‘People Smugglers Selling Asylum Seekers Passports and Visas for Entry to 
Australia by Plane’, ABC News (online), 18 November 2013 <http://www.abc.net.au/news/2013-11-
18/people-smugglers-visas-asylum-seekers-passports-australia/5098002>; Lindsay Murdoch, ‘Police 
Crack Thai Fake Passport Racket and Arrest “The Doctor”, The Sydney Morning Herald (online), 10 
February 2016 <https://www.smh.com.au/world/police-crack-thai-fake-passport-racket-and-arrest-the-
doctor-20160210-gmq7kl.html>. 
11  See, eg, SZOPW v Minister for Immigration and Citizenship [2011] FMCA 48; SZPJ v Minister for 
Immigration and Citizenship [2012] FCA 18. 
12  See generally, Andreas Schloenhardt, Freya Douglas, and Joseph Lelliott, ‘Stop the Planes!? Document 
Fraud and Migrant Smuggling by Air in Australia’ (Research Paper, University of Queensland) 
<https://law.uq.edu.au/files/6711/Schloenhardt-Douglas-Lelliott_Migrant-Smuggling-by-Air-and-
Document-Fraud.pdf>.  
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 Profile and Origin 
According to official information, the majority of smuggled unaccompanied minors who enter 
Australia are male.  Of the 476 and 411 unaccompanied minors who were smuggled to 
Australia in the 2009-10 and 2010-11 financial years respectively, only 6 (1.26%) and 24 
(5.84%) individuals were female.13  In 2011-12 and 2012-13 only 99 (7.23%) and 84 (6.44%) 
were female.14  The percentage of unaccompanied female minors consistently accounts for 
less than 10% of arrivals.  Data about age or countries of origin of unaccompanied minors 
arriving in Australia is not available.  
Qualitative information from case reports and secondary sources provides an indication of the 
major countries of origin of unaccompanied minors arriving in Australia.  According to this 
information, the majority of illegal maritime arrivals since 2000 have come from Afghanistan, 
Iraq, Iran, Pakistan, and Sri Lanka.15 
 Routes and Methods 
The majority of migrants smuggled by sea have left from ports in the southern Indonesian 
archipelago.16  Before reaching Indonesia, these migrants often travel through several transit 
countries.  Migrants from Afghanistan and Iraq, for example, often initially travel to Pakistan 
and then fly onwards to Thailand or Malaysia, sometimes with the use of fraudulent 
                                                 
13  Department of Immigration and Citizenship, ‘Annual Report 2009-2010’ (2010) 195; Department of 
Immigration and Citizenship, ‘Annual Report 2010-2011’ (2011) 201. 
14  Department of Immigration and Citizenship, ‘Annual Report 2011-2012’ (2012) 219; Department of 
Immigration and Citizenship, ‘Annual Report 2012-2013’ (2013) 203. 
15  See Angus Houston, Paris Aristotle, and Michael L’Estrange, ‘Report of the Expert Panel on Asylum 
Seekers’ (Australian Parliament, 2012) 76; Barker, n 7, 6-7. 
16  Human Rights Watch, Barely Surviving Detention, Abuse, and Neglect of Migrant Children in Indonesia 
(2013) 13; UNODC, ‘Smuggling of Migrants by Sea’ (2011) 18–19. 
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documents.17  Some migrants also pay bribes to officials in transit countries.18  Once in 
Indonesia, migrants are generally taken to secluded or remote locations in places such as 
Southern Java or Sulawesi where they board smuggling vessels bound for Australia.19  These 
vessels are often overcrowded, poorly maintained, and equipped with inadequate food and 
water.20  Smuggling vessels departing from Indonesia have been and continue to be, albeit in 
reduced numbers, mostly intercepted near the Australian off-shore territories of Ashmore Reef 
and Christmas Island, which are in closer proximity to Indonesia than mainland Australia.   
In some instances, smuggling vessels leave from Sri Lanka or India, carrying primarily Sri 
Lankan migrants. 21   Vessels embarking from Sri Lanka may attempt to sail directly to 
Australia, or more commonly reach the Cocos (Keeling) Islands which are located roughly 
halfway between the two countries.22  There have also been a small number of Vietnamese 
vessels.23   
 CRIMINALISATION OF FACILITATORS  
Australia is a State Party to the Protocol against the Smuggling of Migrants by Land, Sea, and 
Air,24 and the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially 
                                                 
17  Marie McAuliffe, ‘Seeking the Views of Irregular Migrants: Decision Making, Drivers and Migration 
Journeys’ (Occasional Paper Series, Department of Immigration and Border Protection, 2013) 25-27; 
Houston, Aristotle, and L’Estrange, n 15, 75-76; Antje Missbach and Frieda Sinanu, ‘“The Scum of the 
Earth”? Foreign People Smugglers and Their Local Counterparts in Indonesia’ (2011) 30 Journal of 
Current Southeast Asian Affairs 57, 73. 
18  McAuliffe, n 17, 26. 
19  Melissa Crouch and Antje Missbach, ‘Trials of People Smugglers in Indonesia: 2007-2012’ (Centre for 
Indonesian Law, Islam and Society, 2013) 12. 
20  Leane Weber and Sharon Pickering, ‘Counting and Accounting for Deaths of Asylum-seekers en Route to 
Australia’ in Tara Brian and Frank Laczko, Fatal Journeys Tracking Lives Lost during Migration (IOM, 
2014) 181. 
21  Ibid 180; UNODC, n 16, 18-19. 
22  Matthias Neske, ‘Strategic Assessment Report on Migrant Smuggling from Sri Lanka’ (UNODC, 2013) 
38, 70. 
23  Billings, n 2, 78, 100. 
24  Opened for signature 12 December 2000, 2241 UNTS 507 (entered into force 28 January 2004) 
(‘Smuggling of Migrants Protocol’). 
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Women and Children. 25   Smuggling offences are consolidated in two federal acts: the 
Migration Act 1958 (Cth) [Migration Act], and the Criminal Code Act 1995 (Cth) [Criminal 
Code].  Trafficking offences are set out in the Criminal Code and in the criminal laws of most 
states and territories.   
 Smuggling of Migrants 
The Migration Act sets out smuggling offences in Division 12, Subdivision A.  The Criminal 
Code contains almost identical offences in Division 73, the only difference being that the 
Migration Act offences solely target smuggling into Australia, while the Criminal Code 
offences target smuggling into foreign countries whether or not via Australia.  The offences 
in both statutes are referred to as ‘people smuggling’ offences, a term that is used to refer to 
smuggling of migrants by the Australian Government, though it differs somewhat from the 
international terminology.   
 People Smuggling Offences 
Any person who ‘organises or facilitates the bringing or coming to Australia, or the entry or 
proposed entry into Australia’ of another person who is a ‘non-citizen who had, or has, no 
lawful right to come to Australia’, may be liable for the offence of people smuggling under 
s 233A of the Migration Act.26  Significantly, this offence does not require proof that the 
perpetrator had the purpose of obtaining a financial or material benefit, constituting a departure 
from the requirements of the Smuggling of Migrants Protocol.27  
The conduct element for the offence contained in s 233A is organising or facilitating ‘the 
bringing or coming to Australia, or the entry or proposed entry into Australia’ of another 
person.28  There is no requirement of successful entry into Australia; ‘proposed entry’ is 
                                                 
25  Opened for signature 12 December 2000, 2237 UNTS 319 (entered into force 25 December 2003) 
(‘Trafficking in Persons Protocol’).   
26  See also Criminal Code, s 73.1. 
27  Article 3(a). 
28  See further R v Mahendra [2011] NTSC 57; PJ v R [2012] VSCA 146; Criminal Code, s 4.1(a). 
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sufficient.29  The circumstance element is that the second person is a non-citizen who had, or 
has, no lawful right to come to Australia.  It is immaterial whether the non-citizen is owed 
refugee protection by Australia, whether under the Convention Relating to the Status of 
Refugees, as amended by the 1967 Protocol Relating to the Status of Refugees,30 or for any 
other reason.31 
Section 233A requires proof that the perpetrator intended to engage in the conduct and that the 
perpetrator was reckless to, or knew of, the second person’s lack of a lawful right to come to 
Australia.32  It is not required that the perpetrator knew that the second person was a non-
citizen.33   
The Migration Act contains a range of other offences criminalising conduct relating to people 
smuggling.  Section 233E covers situations where a person conceals or harbours a second 
person who is not lawfully in Australia.  Document fraud offences are set out in ss 234 and 
234A,34 while s 233D criminalises supporting the offence of people smuggling by providing 
material support or resources. 35   Under Chapter 2, Division 11 of the Criminal Code,36 
liability for people smuggling offences under the Migration Act and the Criminal Code is 
extended to attempts, incitement, participation, and conspiracy.   
                                                 
29  R v Ahmad [2012] NTCCA 1, [46]. 
30  Opened for signature 28 July 1951, 189 UNTS 137 (entered into force 22 April 1954); opened for signature 
31 January 1967, 606 UNTS 267 (entered into force 4 October 1967) [jointly referred to as the (‘Refugee 
Convention’)]. 
31  Migration Act, s 228B(2).  This section was introduced by the Australian Government to negate 
international law-based arguments raised by migrant smugglers against people smuggling charges under 
the Migration Act.  See R v Payara [2012] VSCA 266; Deterring People Smuggling Bill 2011 (Cth). 
32  See PJ v R [2012] VSCA 146; Bahar v R [2011] WASCA 249.  See also Criminal Code, ss 5.4, 5.6(1), 
5.2(1).  
33  Migration Act, s 233A(2). 
34  See also Criminal Code, s 73.6-73.11. 
35  See further Andreas Schloenhardt and Thomas Cottrell, ‘Financing the Smuggling of Migrants in Australia’ 
(2014) 38(5) Criminal Law Journal 265.  See also Criminal Code, s 73.3A. 
36  Migration Act, s 4A. 
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 Aggravated Offence of People Smuggling 
Aggravated people smuggling offences are set out in ss 233B and 233C of the Migration Act.37  
In addition to the elements in s 233A, subsection 233B(1)(b) requires ‘cruel, inhuman or 
degrading treatment’ of a smuggled migrant.  Subsection (1)(c) requires conduct giving ‘rise 
to a danger of death or serious harm’.  Section 233B reflects the aggravations under Article 
6(3)(a) and (b) of the Smuggling of Migrants Protocol, except for the omission of the 
‘exploitation’ circumstance otherwise included under Article 6(3)(b).  This reflects the 
Australian legislature’s view that a circumstance of ‘exploitation’ amounts to trafficking in 
persons.38  Section 233C criminalises situations where people smuggling involves five or 
more non-citizens, however there is no equivalent provision in the Smuggling of Migrants 
Protocol. 
 Trafficking in Children 
Any person who ‘organises or facilitates the entry or proposed entry into Australia, or the 
receipt in Australia, of another person under the age of 18, for the purpose of exploitation’ may 
be liable for the Australian offence of trafficking in children under s 271.4(1) of the Criminal 
Code.  Domestic trafficking in children, and trafficking from Australia to another country, are 
criminalised respectively under ss 271.4(2) and 271.7(1).  The conduct element of the 
s 271.4(1) offence is organising or facilitating the proposed entry into Australia of a child.  
Consistent with Article 3(c) of the Trafficking in Persons Protocol, the child trafficking 
offences in the Criminal Code do not require proof of the means of exploitation.  The offence 
requires proof that this conduct was intentional and that the perpetrator intended exploitation 
of the child, or was reckless as to whether the child would be exploited. 
                                                 
37  See also Criminal Code, ss 73.2, 73.3.  
38  Explanatory Memorandum, Crimes Legislation Amendment (Slavery, Slavery-like Conditions and People 
Trafficking) Bill 2012 (Cth) 65. 
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 PROVISIONS RELATING TO ILLEGAL ENTRY  
Persons entering Australia are referred to as ‘lawful’ or ‘unlawful’ non-citizens, depending on 
whether or not a person holds a valid visa to enter Australia.39  Pursuant to s 4(2) of the 
Migration Act, holding a valid visa is the only basis of lawful entry or stay in Australia.40  
There is, for example, no recognised lawful right to enter to seek asylum. 41   Smuggled 
migrants (a term not used in Australian law), who, by definition, illegally enter a state,42 have 
no valid visa and are, thus, unlawful non-citizens under the Migration Act.   
While illegal entry into Australia is not a criminal offence per se, unlawful non-citizens are 
subject to certain stringent measures under Australia’s legal framework, pursuant to provisions 
under the Migration Act and Maritime Powers Act 2013 (Cth) [MPA].  Three of these 
measures impact substantially, and adversely, on smuggled migrants and may be summarised 
as follows.  First, unlawful non-citizens who enter, or attempt to enter, Australia by sea may 
be interdicted, detained at sea, and transported to any place inside or outside Australia.  
Second, all unlawful non-citizens who enter Australia must be detained and held in immigration 
detention until they are removed from Australia or granted a visa.43  Powers to grant a visa, 
or otherwise allow an unlawful non-citizen to be detained in the community (as opposed to a 
detention centre), are the sole preserve of the Minister for Home Affairs and are non-
compellable and non-reviewable.  Third, if these powers are not exercised, unlawful non-
citizens who arrive by sea must be removed from Australia and taken to a ‘regional processing 
                                                 
39  Migration Act, ss 13, 14; see Plaintiff M47-2012 v Director General of Security [2012] HCA 46, [176]-
[178]. 
40  This manifests Australia’s universal visa requirement – ‘every non-citizen present on Australian soil must 
hold a valid visa’: Leanne Weber, Policing Non-Citizens (Routledge, 2013) 21.  In some cases unlawful 
non-citizens may be permitted to reside in Australia, pending the outcome of a visa determination.  See 
4.4.3, and the Minister for Immigration’s power to make a ‘residence determination’: Migration Act, 
ss 197AB, 197AC. 
41  Patrick Emerton and Maria O’Sullivan, ‘Rethinking Asylum Seeker Detention at Sea: The Power to Detain 
Asylum Seekers at Sea under the “Maritime Powers Act 2013”’ (2016) 39(2) UNSW Law Journal 695, 703.  
42  Smuggling of Migrants Protocol, Article 3.  
43  Or until their detention is deemed unlawful by the courts (see 4.3.2).  Migration Act, ss 189, 196, and 
198AB. 
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country’ as soon as reasonably practicable.  Each of these measures, and their impact on the 
rights of smuggled unaccompanied minors, are explained further in the following sections.  
 Interdiction and Detention at Sea  
Section 69 of the MPA allows any vessel and its occupants to be intercepted and detained where 
there is a contravention of Australian law.  Unlawful non-citizens who enter, or seek to enter, 
Australia without a valid visa contravene s 42(1) of the Migration Act, which states that a ‘non-
citizen must not travel to Australia without a visa that is in effect’.44  Persons detained at sea 
may be held on the vessel they entered, or sought to enter, Australia on, or may be removed 
from it and detained on another vessel or aircraft.45  There are no restrictions on the length of 
detention at sea, which may be extended as long as ‘reasonably required’ to, inter alia, decide 
the place a vessel or person should be taken to, to consider changing that place, and to make 
and effect arrangements for the release of the person.46  Persons detained at sea may be taken 
to any ‘safe’ place.47  In some cases, this may mean that they, and the vessel they are on, are 
either towed back or escorted into international waters and turned back towards the country of 
departure/embarkation. 48   They may also be taken to Australia or to any other country, 
regardless of whether the detained persons have a right or permission to enter that country.49 
Maritime interdictions of smuggling vessels have been carried out on at least 30 occasions 
since September 2013 (the commencement of Operation Sovereign Borders), involving at least 
765 people.50  Details of these operations are rarely disclosed, though reports suggest that the 
safety of migrants has been put at risk.  UNHCR, among others, have expressed deep concern 
                                                 
44  CPCF v Minister for Immigration and Border Protection (2015) 89 AJLR 207 (‘CPCF’). 
45  MPA, ss 71, 72(3), 72(4)-(4A), and 72(5). 
46  MPA, ss 69A and 72A; see further Emerton and O’Sullivan, n 41. 
47  MPA, s 72(4). 
48  See generally Schloenhardt and Craig, n 3. 
49  CPCF (2015) 89 ALJR 207 (French CJ, Crennan, Gageler and Keane JJ).  Note that three Justices 
dissented on this point (Hayne, Bell, and Kiefel JJ).   
50  Peter Dutton, ‘Press Conference with AVM Stephen Osborne, Commander JATF, Austal Ship Yard, 
Western Australia’ (Media Release, 7 April 2017) 
<http://minister.homeaffairs.gov.au/peterdutton/2017/Pages/press-conference-07042017.aspx>.  
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over the nature of ‘enhanced screening’ procedures used during interdictions to assess migrants’ 
protection claims.51  These procedures, which occur at sea, have at times reportedly taken 
place via poor teleconference lines and involve only brief interviews. 52   The available 
information indicates that non-refoulement obligations are not adequately assessed, and that 
persons with valid claims to asylum may have been refouled.53  Migrants may also be detained 
for indeterminate periods at sea, in poor conditions, during turn/tow back operations.54  Such 
circumstances represent potential violations of smuggled unaccompanied minors’ human rights, 
particularly to non-refoulement and against arbitrary detention,55 and are not in their best 
interests.     
 Immigration Detention 
Section 189 of the Migration Act requires the detention of all unlawful non-citizens in 
Australia.  Despite the stipulation in s 4AA of the Migration Act that ‘a minor shall only be 
detained as a measure of last resort’, there is no exception to s 189 for minors, or for any other 
reason.  The health and vulnerability of a person, for example, are immaterial to the 
imposition of immigration detention.56  Detention may be continued for an indeterminate 
period of time and is subject to only limited review by courts,57 to ensure that it is being carried 
out for a relevant statutory purpose (removal of the detainee or determination of visa status), 
                                                 
51  UNHCR, ‘Returns to Sri Lanka of Individuals Intercepted at Sea’ (Media Release, 7 July 2014) 
<http://www.unhcr.org/afr/news/press/2014/7/53baa6ff6/returns-sri-lanka-individuals-intercepted-
sea.html>.  
52  Sarah Whyte, ‘Immigration Department Officials Screen Asylum Seekers at Sea “Via Teleconference”’, 
The Sydney Morning Herald (online), 2 July 2014 <https://www.smh.com.au/politics/federal/immigration-
department-officials-screen-asylum-seekers-at-sea-via-teleconference-20140702-3b837.html>. 
53  Amnesty International, ‘By Hook or by Crook: Australia’s Abuse of Asylum-Seekers at Sea’ (28 October 
2015) 34-37. 
54  Ibid. 
55  See 3.4.4 and 3.5.  On Australia’s non-refoulement obligations at sea see Natalie Klein, ‘Assessing 
Australia's Push Back the Boats Policy under International Law: Legality and Accountability for Maritime 
Interceptions of Irregular Migrants’ (2014) 15 Melbourne Journal of International Law 414.  
56  Al-Kateb v Goodwin (2004) 219 CLR 562, 595. 
57  Al-Kateb v Goodwin (2004) 219 CLR 562, 595. 
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and that these purposes are being carried out as soon as ‘reasonably practicable’.58  There is 
no fixed temporal limit for reasonable practicability.59  Otherwise, a person may only be 
released from immigration detention if they are removed from Australia, including transfer to 
a regional processing country,60 or if they are granted a visa by the Minister for Home Affairs.61  
Australia’s immigration detention framework, insofar as it is not used as a last resort, is 
prolonged, and is applied arbitrarily, constitutes manifest violations of international law.  The 
effects of detention on the well-being of unaccompanied minors are extensively documented.62   
 Regional Processing 
Regional processing has been effect in Australia between 2001 and 2008, and from 2012 
onwards.  Under the current legislative framework, unlawful non-citizens who enter Australia 
by sea must be taken to a so-called regional processing country ‘as soon as reasonably 
practicable’. 63   Regional processing countries are designated by the Minister for Home 
Affairs.64  Currently, Nauru and Papua New Guinea are designated in this way;65 as a matter 
of policy all minors are transferred to Nauru.66  Persons transferred to these countries are 
subject to the legal system of that country.   
                                                 
58  Plaintiff S4/2014 v Minister for Immigration and Border Protection [2014] HCA 34, [28]-[29]; see further 
Peter Billings, ‘Whither Indefinite Immigration Detention in Australia? Rethinking Legal Constraints on 
the Detention on Non-Citizens’ (2015) 38(4) University of New South Wales Law Journal 1386. 
59  Al-Kateb v Goodwin (2004) 219 CLR 562, 584, 595. 
60  See 4.3.3. 
61  Migration Act, s 196(1).  
62  See Australian Human Rights Commission, The Forgotten Children: National Inquiry into Children in 
Immigration Detention (AHRC, 2014); see 3.4.4; 2.4.3. 
63  Migration Act, s 198AD. 
64  Migration Act, s 198AB. 
65  The detention centre on Manus Island, Papua New Guinea, was closed in late 2017, however Australia 
retains control over a number of transferees on the Island. 
66  Republic of Nauru and Commonwealth of Australia, ‘Memorandum of Understanding between the 
Republic of Nauru and the Commonwealth of Australia, Relating to the Transfer to and Assessment of 
Persons in Nauru and Related Issues’ (Intergovernmental Agreement, 3 August 2013); Government of 
Papua New Guinea and Government of Australia, ‘Memorandum of Understanding between the 
Government of the Independent State of Papua New Guinea and the Government of Australia, Relating to 
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Arrivals may, however, be exempted from regional processing by the Minister for Home 
Affairs.67  This power is discretionary and non-compellable, and where exercised allows such 
arrivals to apply for a visa in Australia, and remain in Australia while they do so.68  The 
exercise of this power is referred to by the Australian Government as ‘lifting the bar’.69  The 
bar may be lifted for any single arrival, or class of arrivals, and may be based on any criteria.  
While this power has been used to transfer the majority of minors to Australia, following 
condemnation of the conditions on Nauru,70 Australian law continues to permit transfer of 
smuggled unaccompanied minors to places outside Australia 
The transfer of migrants, including unaccompanied minors, to regional processing countries 
has been subject to extensive criticism.  It is argued that such transfers may constitute 
breaches of Australia’s non-refoulement obligations, particularly as conditions on Nauru may 
amount to cruel, inhuman, or degrading treatment.71  The best interests of minors are not a 
significant consideration in transfers, and are explicitly outweighed by ‘the need to preserve 
the integrity of Australia’s migration system’.72  UNHCR has found that ‘children have been 
transferred [to Nauru] without an assessment of their best interests’.73  Furthermore, it is 
accepted by many experts and UNHCR, but disputed by the Australian Government,74 that 
                                                 
the Transfer to, and Assessment and Settlement in, Papua New Guinea of Certain Persons, and Related 
Issues’ (Intergovernmental Agreement, 6 August 2013). 
67  Migration Act, s 198AE. 
68  Migration Act, ss 46A(2), (3), (7); 195A(1), (2), (4), (5); s 198AE. 
69  Joyce Chia and Alice Drury, ‘Refugee Status Determination in Australia’ (Kaldor Centre for International 
Refugee Law, 3 June 2016) 1. 
70  See 4.4.3. 
71  Madeleine Gleeson, ‘Off-shore Processing: Australia’s Obligations with Respect to Asylum Seeker 
Children Who May be Sent to Nauru’ (Kaldor Centre for International Refugee Law, 2015) 4-5; see 4.4.3 
and 4.4.4. 
72  Department of Immigration and Border Protection, ‘Best Interests Assessment for Transferring Minors to 
an RPC (Forming Part of the Pre-Transfer Assessment)’ (13 February 2014).  See further ibid 8-9. 
73  UNHCR, ‘UNHCR Monitoring Visit to the Republic of Nauru - 7 to 9 October 2013’, 26 November 2013, 
[105]. 
74  Senate Select Committee on the Recent Allegations Relating to Conditions and Circumstances at the 
Regional Processing Centre in Nauru, ‘Taking Responsibility: Conditions and Circumstances at Australia’s 
Regional Processing Centre in Nauru’ (2015) 11-15. 
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Australia retains legal and de facto control of transferees.75  Indeed, almost all aspects of their 
treatment in Nauru are funded and controlled by Australia.76  As such, Australia retains human 
rights obligations to transferees in Nauru.  Severe breaches of these obligations have been 
widely reported.77   
 PROTECTION OF SMUGGLED UNACCOMPANIED MINORS 
The protection and assistance granted to unlawful non-citizens, including smuggled 
unaccompanied minors, depend primarily on their mode of arrival, and whether or not they are 
transferred to a regional processing country.  Based on these factors, three categories of 
unlawful non-citizens can be identified, each of which is treated differently under Australia’s 
legal framework: 
- The first category involves unlawful non-citizens who arrive by air in Australia.  They 
may apply for asylum in Australia and remain in the country pending resolution of their 
application.  Their asylum claims are assessed through Australia’s standard asylum 
procedure governed by the Migration Act. 
- The second category involves unlawful non-citizens who arrive by sea, who are 
permitted by the Minister for Home Affairs to stay and apply for asylum in Australia.  
Their treatment is not dissimilar to unlawful non-citizens who arrive by air, except that 
their asylum claims are assessed through a specialised ‘fast track’ asylum procedure.  
Restrictions on legal assistance, family reunification, and welfare are also instituted.78   
                                                 
75  UNHCR, n 73, 23. See also Azadeh Dastyari, ‘Detention of Australia’s Asylum Seekers in Nauru: Is 
Deprivation of Liberty by any Other Name Just as Unlawful?’ (2015) 38(2) UNSW Law Journal 669, 686-
687; Plaintiff M68/2015 v Minister for Immigration and Border Protection [2016] HCA 1, [353-354] 
(Gordon J); Jane McAdam and Fiona Chong, Refugees: Why Seeking Asylum is Legal and Australia's 
Policies are not (UNSW Press, 2014) 131-132. 
76  Republic of Nauru and Commonwealth of Australia, n 66, Guiding Principles; see also Migration Act, 
s 198AHA;  
77  UN Special Rapporteur on the Human Rights of Migrants, ‘Australia: End of Mission Statement’ (1-18 
November 2016); see further 4.4.3.2; 4.4.4. 
78  See 4.4.4; 4.4.5; 4.5.3. 
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- The third category involves unlawful non-citizens who arrive by sea and are transferred 
to a regional processing country.  Their asylum claims are assessed in a regional 
processing country, and they are subject to the legal system and migration laws and 
procedures of that country.  
This section assesses the protection of unlawful non-citizens who fall into each of these 
categories.   
 Asylum Procedures 
Air Arrivals 
Unlawful non-citizens entering by air may apply for asylum in Australia.  Their applications 
are assessed by the Department of Home Affairs.79   In the case of a negative decision, 
applicants may apply for review by the Administrative Appeal Tribunal (Migration and 
Refugee Division).  Subsequent appeals to the Federal Court and, in exceptional cases, the 
High Court of Australia are also possible.  In some cases, if all avenues of review are 
exhausted, the Minister for Home Affairs may personally grant a visa (on compassionate 
grounds, for example).80 
Maritime Arrivals in Australia 
Unlawful non-citizens entering by sea who are exempted from the regional processing 
arrangements have their asylum applications assessed through a separate ‘fast track’ asylum 
procedure in Australia.81  ‘Fast track’ applications are assessed by the Department Home 
                                                 
79  It should be noted that Australia’s Government department with responsibility immigration has changed 
names several times over the past decade.  In December 2017 immigration and border control 
responsibilities were subsumed into the new Department of Home Affairs.  
80  Migration Act, ss 351, 417, 501J. 
81  Migration Act, ss 5(1), 46A.  Currently, the fast track procedure predominantly applies to unauthorised 
maritime arrivals who arrived between 13 August 2012 and 1 January 2014, who were not transferred to a 
regional processing country.  It may be extended to other classes of arrivals by the Minister for Home 
Affairs. 
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Affairs.82  If protection is refused by the Department, decisions are automatically reviewed 
by the Immigration Assessment Authority (IAA).  Review by the IAA is more limited than 
the Administrative Appeal Tribunal: there is no interview and no new information is generally 
allowed.83  Review by the IAA may be refused at the personal discretion of the Minister for 
Home Affairs and is not available if an applicant is deemed an ‘excluded fast track applicant’.84 
Applicants may seek judicial review of a decision of the IAA, including a decision not to 
review.85   
Transferees to Regional Processing Countries 
Unlawful non-citizens who are transferred to a regional processing country cannot apply for 
asylum in Australia.  Currently, Australian policy prescribes that unaccompanied minors 
transferred to such a country are transferred exclusively to Nauru (and not to Papua New 
Guinea).86  Their applications for asylum are assessed through Nauru’s nascent refugee status 
determination procedure.87  Negative decisions may be appealed to the Nauruan Refugee 
Status Review Tribunal, and then to the Supreme Court of Nauru.88 
                                                 
82  Department of Home Affairs, Fast Track Assessment Process 
<https://www.homeaffairs.gov.au/Refugeeandhumanitarian/Pages/assessment-process.aspx>. 
83  Katherine Murray, ‘“Fast Tracking” Refugee Status Determination’ (Kaldor Centre for International 
Refugee Law, 20 August 2015); Explanatory Memoranda, Migration and Maritime Powers Legislation 
Amendment (Resolving the Asylum Legacy Caseload) Bill 2014 (Cth). 
84  For the relevant grounds, see Department of Home Affairs, Fast Track Assessment Process 
<https://www.homeaffairs.gov.au/Refugeeandhumanitarian/Pages/assessment-process.aspx>.  
85  Refugee Advice and Casework Service, ‘Refused by or Excluded from the Immigration Assessment 
Authority (IAA): Your Options’ <http://www.racs.org.au/wp-content/uploads/2016/10/RACS-FACT-
SHEET-Negative-IAA-or-Exclusion-your-options-21-Sept-2016.pdf>.  
86  Sharon Pickering and Leanne Weber, ‘New Deterrence Scripts in Australia’s Rejuvenated Offshore 
Detention Regime for Asylum Seekers’ (2014) 39(4) Law and Social Inquiry 1006, 1013. 
87  Refugees Convention Act 2012 (Nauru) Part 1; Republic of Nauru and Commonwealth of Australia, n 66. 
88   Refugees Convention Act 2012 (Nauru) Parts 3 and 5; Appeals Act 1972 (Nauru) s 45.  Until 2018, 
decisions of the Supreme Court of Nauru could be appealed to the High Court of Australia: Nauru (High 
Court Appeals) Act 1976 (Cth) s 5; Appeals (Amendment) Act 1974 (Nauru). 
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 Age Determination 
An unlawful non-citizen who claims to be, or is suspected of being, a minor undergoes age 
assessment by the Department of Home Affairs to ensure that minors are accommodated and 
cared for appropriately.89   
A ‘holistic’ interview process is conducted during which two officers of the Department of 
Home Affairs examine the evidence relevant to the person’s age.90  This process does not 
determine exact age; instead, it determines whether a person is more likely to be over or under 
18.  Unless both officers independently determine on the balance of probabilities that the 
person is an adult, the person will be registered as a minor. 91   A review of the age 
determination outcome may be requested if new information or documentation suggests the 
original assessment was incorrect.92  Medical examinations such as wrist x-rays are no longer 
used to determine the age of smuggled migrants, because their efficacy was discredited by the 
Australian Human Rights Commission.93 
Although the method used for age determination in Australia generally accords with 
international guidelines, concerns about the process have been raised.94  It has been noted that 
officials are not required to have qualifications relating to children.  Training of officers is 
limited, and evidence suggests that determinations place undue weight on the physical 
                                                 
89  Department of Immigration and Border Protection, ‘PAM3: Act - Identity, Biometrics and Immigration 
Status Age Determination - IMAs and SIEV crew’ (15 May 2013) 1. 
90  Monique Hurley and Elizabeth Beaumont, ‘Reforming Australia’s Age Determination Procedures: Giving 
Asylum Seekers the Benefit of the Doubt’ (2016) 41(1) Alternative Law Journal 30, 30. 
91  See Department of Immigration and Border Protection, ‘Standard Operating Procedures, Age 
Determination for IMAs and SIEV Crew Assessment Process’ (10 October 2014) 
<https://www.border.gov.au/AccessandAccountability/Documents/FOI/FA140800200.PDF>.  
92  Department of Immigration and Border Protection, Submission No 45 to Australian Human Rights 
Commission, National Inquiry into Children in Immigration Detention, 30 May 2014, 66. 
93  Australian Human Rights Commission, An Age of Uncertainty - Inquiry into the Treatment of Individuals 
Suspected of People Smuggling Offences Who Say That They are Children (AHRC, 2012). 
94  See, eg, Hurley and Beaumont, n 90; see also Amnesty International, ‘This is Breaking People: Human 
Rights Violations at Australia’s Asylum Seeker Processing Centre on Manus Island, Papua New Guinea’ 
(13 December 2013) 8, 76. 
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appearance of children, and do not take sufficient account of cultural and societal factors.95  
The age determination process has been described as ‘frightening’ and opaque,96 with lawyers 
generally not present at interviews, and reasons for a determination not provided.97   
 Accommodation 
 Australia 
As noted earlier, unlawful non-citizens must be held in immigration detention following entry 
to Australia.98  While Australia has a number of closed detention facilities,99 the Minister for 
Home Affairs may allow an unlawful non-citizen to be detained in the Australian community.100  
Detention in the community requires a ‘residence determination’ by the Minister, which allows 
‘low risk’ persons to live in the community at a specified address.101  The power to make a 
residence determination is exercised by the Minister personally (it is non-delegable), is non-
compellable, and non-reviewable.102  Currently, almost all smuggled unaccompanied minors 
in detention in Australia have been allowed to live in the community under a residence 
determination, pending determination of their visa status.103 
Community accommodation is administered by the Australian Government and funded through 
the Status Resolution Support Services programme, with services contracted out to private 
                                                 
95  Hurley and Beaumont, n 90, 32-33; Amnesty International, n 94, 76-77. 
96  Karen Zwi and Sarah Mares, ‘Stories from Unaccompanied Children in Immigration Detention: A 
Composite Account’ (2015) 51 Journal of Paediatrics and Child Health 658, 659-660. 
97  Hurley and Beaumont, n 90, 33. 
98  See 4.3.2. 
99  Closed detention means that the unlawful non-citizen generally cannot exit the facility. 
100  Migration Act, ss 5(1), 197AB. 
101  Migration Act, ss 197AB, 197AC; Department of Home Affairs, Detention Facilities 
<https://www.homeaffairs.gov.au/about/immigration-detention-in-australia/detention-facilities>.  
102  Migration Act, ss 197AE, 197AF. 
103  Department of Home Affairs and Australian Border Force, ‘Immigration Detention and Community 
Statistics Summary’ (26 April 2018). 
CHAPTER FOUR   Protection of Smuggled Unaccompanied Minors  
 
142 
 
entities. 104   While unlawful non-citizens may be permitted to live independently in the 
community and arrange their own accommodation, this is considered unsuitable for 
unaccompanied minors due to their greater care and supervision needs. 105   Instead, 
unaccompanied minors are generally provided a full-time carer in a group house 
arrangement.106  The compatibility of minors in a group house is taken into account, including 
age, ethnicity, and religion.107  Rent, utilities, and household item costs are covered.108  The 
living conditions in Australia for unaccompanied minors are considered significantly better 
than asylum seekers over 18.109   
 Nauru 
Accommodation for unlawful non-citizens transferred to Nauru under regional processing 
arrangements is funded by the Australian Government, and run by private service 
contractors.110  People are accommodated in an open processing centre,111 required to be of 
a good standard by Nauruan law.112  People are allowed to leave and enter the centre at their 
                                                 
104  Department of Home Affair, Status Resolution Support Services Program 
<https://www.homeaffairs.gov.au/trav/visa/visa-about-to-expire-or-expired/status-resolution-
service/status-resolution-support-services-program>. 
105  Ilan Katz, Geraldine Doney, and Effie Mitchell, Evaluation of the Expansion of the Community Detention 
Program: Client and Service Provider Perspectives (UNSW Social Policy Research Centre Report 12/13, 
May 2013) 5.    
106  Ibid 18-19. 
107  Department of Immigration and Border Protection, ‘Status Resolution Support Services (SRSS) 
Programme: Operational Procedures Manual (Version 5)’ (April 2017) 75. 
108  Ibid 76. 
109  See generally Jesuits Social Services, ‘The Living Conditions of People Seeking Asylum in Australia’ 
(December 2015). 
110  Republic of Nauru and Commonwealth of Australia, n 66, Guiding Principles; Migration Act, s 198AHA. 
111  The processing centre on Nauru was a closed centre prior to February 2015.  It became a fully open centre 
(occupants can leave) from October 2015.  Elibritt Karlsen, ‘Australia’s Offshore Processing of Asylum 
Seekers in Nauru and PNG: A Quick Guide to Statistics and Resources’ (Research Paper Series 2016-17, 
Parliamentary Library, Parliament of Australia, 2016) 3. 
112  Asylum Seekers (Regional Processing Centre) Act 2012 (Nauru) s 6(1). 
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discretion.  Accommodation consists of cell-like rooms or makeshift tents, with rudimentary 
toilets and cleaning facilities.113 
The centre on Nauru has been subject to sustained criticism by national and international 
human rights monitors.114  According to the Australian Human Rights Commission, there is 
little or no access to suitable recreational spaces, inadequate access to toilets and cleaning 
facilities, and sanitary conditions are poorly maintained.115  Overcrowding, a lack of drinking 
water, and insufficient supervision of minors have been reported, as well as failures to separate 
minors from adults.  UNHCR has noted that the ‘harsh’ conditions on Nauru raise ‘serious 
issues about their compatibility with international human rights law’.116  The UNCRC has 
expressed deep concern that living conditions have caused ‘attempted suicide, self-immolation, 
acts of self-harm, and depression’.117 
 Care and Support 
 Welfare 
Welfare for unlawful non-citizens in community detention in Australia is funded through the 
Status Resolution Support Services programme, with some services contracted out to state, 
territory, and private service providers.  Unaccompanied minors receive a higher level of 
welfare than other non-citizens.  They are provided with a living allowance covering, inter 
alia, food, transport, and recreational costs, which is calculated as a proportion of the youth 
welfare rate granted to Australian citizens, and which varies depending on the age of the 
                                                 
113  UNHCR, n 73. 
114  See Amy Nethery and Rosa Holman, ‘Secrecy and Human Rights Abuse in Australia’s Offshore 
Immigration Detention Centres’ (2016) 20(7) The International Journal of Human Rights 1018, 1032. 
115  Australian Human Rights Commission, n 62, 181-184. 
116  UNHCR, n 73, [89]-[90]. 
117  UNCRC, Concluding Observations on the Initial Report of Nauru, UN Doc CRC/C/NRU/CO/1 (28 
October 2016) 7; see also UNCAT, Concluding Observations on the Combined Fourth and Fifth Periodic 
Reports of Australia, UN Doc CAT/C/AUS/CO/4-5 (23 December 2014) 6; UN Special Rapporteur on the 
Human Rights of Migrants, n 77.  
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minor.118  A portion of this allowance is withheld by the Department of Home Affairs to pay 
utility costs. 119   Service providers in group homes provide 24-hour supervision of 
unaccompanied minors, discuss care and support needs with minors, and assist with 
recreational and education activities. 120   Providers also monitor hygiene and nutrition, 
finances, and the condition of accommodation.121 
Welfare for unlawful non-citizens transferred to Nauru is funded by the Australian Government 
and contracted out to private service providers.  While unaccompanied minors on Nauru are, 
inter alia, entitled to food and water, clothes, recreation, and communication facilities,122 the 
level of welfare and care provided has been repeatedly criticised by civil society groups and 
international organisations.  In particular, there have been numerous instances of sexual and 
physical abuse of minors, both by staff in processing centres and by other migrants.123  It has 
also been noted that Nauru has no legal or institutional framework for the protection of children, 
or the capacity to investigate instances of child abuse.124  Deficits in child welfare on Nauru 
have led to critical reports and inquiries by an Australian Royal Commission into Child Sexual 
Abuse.125  The UN Special Rapporteur on the Human Rights of Migrants reported in 2016 
that children on Nauru suffer from severe mental health issues, and that their treatment 
                                                 
118  Department of Immigration and Border Protection, ‘Status Resolution Support Services Policy Advice 
Manual’ (21 October 2014) 33. 
119  Department of Immigration and Border Protection, ‘Summary of What IMAs Awaiting Processing May 
Access Under Community Support Programmes’ (February 2015). 
120  Katz, Doney, and Mitchell, n 105. 
121  Department of Immigration and Border Protection, n 107, 35. 
122  Asylum Seekers (Regional Processing Centre) Act 2012 (Nauru) s 6(1). 
123  See generally Phillip Moss, ‘Review into Recent Allegations Relating to Conditions and Circumstances at 
the Regional Processing Centre in Nauru – Final Report’ (6 February 2015). 
124  Khanh Hoang and Madeline Gleeson, ‘Nauru Abuse Reports Warrant Urgent Action to Protect Children in 
Offshore Detention’, The Conversation (online), 10 August 2016 <https://theconversation.com/nauru-
abuse-reports-warrant-urgent-action-to-protect-children-in-offshore-detention-63756>.  
125  Child Protection Panel, ‘Making Children Safer: The Wellbeing and Protection of Children in Immigration 
Detention and Regional Processing Centres’ (Department of Immigration and Border Protection, May 
2016);  
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‘constitutes cruel, inhuman and degrading treatment or punishment according to international 
human rights law standards’.126 
 Health and Education 
Healthcare for unlawful non-citizens in Australia and on Nauru is provided by International 
Health and Medical Services, a private medical corporation contracted by the Australian 
Government.127  The costs of these services are borne by the Australian Government.128  
International Health and Medical Services provides ‘general practitioner, nursing and mental 
health care clinics’ on Nauru, as well as emergency services and medical staff with paediatrics 
training.129  Similar health services are provided in Australia, and are assisted by community 
based providers.130 
While healthcare in Australia for unlawful non-citizens is comparable to that available to the 
general Australian community, standards on Nauru have been widely condemned.  A 2017 
report by the Australian Senate Legal and Constitutional Affairs Committee stated that 
healthcare for persons on Nauru is ‘extremely complicated’ and ‘inadequate’,131 statements 
echoed by, among others, the Australian Medical Association,132 and the Royal Australian and 
                                                 
126  UN Special Rapporteur on the Human Rights of Migrants, n 77, 4-5. 
127  International Health and Medical Services, ‘Welcome to International Health and Medical Services’ 
<http://www.ihms.com.au/index.php>.  
128  Department of Immigration and Border Protection, n 107, 104; Rebecca de Boer, ‘Health Care for Asylum 
Seekers on Nauru and Manus Island’ (Background Note, Australian Parliamentary Library, 28 June 2013).  
129  International Health and Medical Services, ‘Sites: Offshore’ < http://www.ihms.com.au/offshore.php>.  
130  Department of Immigration and Border Protection, n 107, 103-109. 
131  Senate Legal and Constitutional Affairs Committee, Parliament of Australia, Inquiry into Serious 
Allegations of Abuse, Self-Harm and Neglect of Asylum Seekers in Relation to the Nauru Regional 
Processing Centre, and Any Like Allegations in Relation to the Manus Regional Processing Centre (2017) 
170; see also UNICEF and Save the Children Australia, ‘At What Cost? The Human, Economic and 
Strategic Cost of Australia’s Asylum Seeker Policies and the Alternatives’ (2016) 25-26. 
132  Submission No 1 to Senate Legal and Constitutional Affairs Committee, Inquiry into serious allegations 
of abuse, self-harm and neglect of asylum seekers in relation to the Nauru Regional Processing Centre, 
and any like allegations in relation to the Manus Regional Processing Centre, 28 September 2016.  
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New Zealand College of Psychiatrists.133  Investigations into the conditions on Nauru have 
found that mental healthcare is insufficient, and that instances of self-harm, attempted suicide, 
and mental illnesses are commonplace.134 
Consistent with Australian and Nauruan law, all school-aged children must attend school.135  
In Australia, compulsory primary and secondary education is provided to non-citizen minors 
through the Australian public school system, as well as limited funding for English language 
lessons.136   Education on Nauru is administered by the Nauru Department of Education 
through Nauruan primary and secondary schools.137  
The standard of education for non-citizen minors on Nauru, and particularly the environment 
in Nauruan schools, has been criticised by international human rights NGOs, including 
Amnesty International and Human Rights Watch.138  A number of organisations have reported 
discrimination, sexual, and physical abuse of non-Nauruan minors, by both teachers and other 
students. 139   Unaccompanied minors are particularly susceptible, 140  and alleged school 
                                                 
133  Submission No 8 to Senate Legal and Constitutional Affairs Committee, Inquiry into serious allegations 
of abuse, self-harm and neglect of asylum seekers in relation to the Nauru Regional Processing Centre, 
and any like allegations in relation to the Manus Regional Processing Centre, 3 November 2016. 
134  See, eg, Ben Doherty and Nick Evershed, ‘Child Detainee Mental Trauma Will Last, Immigration 
Healthcare Provider Warns’, The Guardian (online), 18 January 2016 
<https://www.theguardian.com/australia-news/2016/jan/18/child-detainee-mental-trauma-will-last-
immigration-healthcare-provider-warns>.  
135  See, eg, Education (General Provisions) Act 2006 (Qld) s 9; Education Act 2011 (Nauru) s 8. 
136  Department of Immigration and Border Protection, n 107, 120-132. 
137  Department of Home Affairs, ‘Education in Nauru’ 
<https://www.homeaffairs.gov.au/about/corporate/information/fact-sheets/education-nauru>.  
138  See, eg, Amnesty International and Human Rights Watch, ‘Australia: Appalling Abuse, Neglect of 
Refugees on Nauru’ (Press release, 3 August 2016) 2. 
139  OHCHR, Committee on the Rights of the Child Reviews the Reports of Nauru (14 September 2016) 
<http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20486&LangID=E>; Helen 
Griffiths, Harassment is Denying Refugee Children on Nauru an Education (13 February 2017) Human 
Rights Watch <https://www.hrw.org/news/2017/02/13/harassment-denying-refugee-children-nauru-
education>. 
140  Ben Doherty, ‘School in Nauru Detention Centre to be Closed’, The Guardian (online), 31 March 2015 
<https://www.theguardian.com/australia-news/2015/mar/31/asylum-seeker-children-start-campaign-to-
save-their-nauru-school-from-closure>. 
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attendance rates of all minors are as low as 15 per cent.141  Nauruan Schools have been 
described as ‘under resourced, as well as unsafe and unhygienic’,142 although the Government 
of Nauru has reportedly taken steps to improve education standards.143   
 Guardianship 
Pursuant to s 6 of the Immigration (Guardianship of Children) Act 1946 (Cth), the Minister for 
Home Affairs is the legal guardian of all non-citizen unaccompanied minors present in 
Australia.  The Minister has the same ‘rights, powers, duties, obligations and liabilities as a 
natural guardian of the child’,144 and these include, in principle, fundamental rights under the 
Convention on the Rights of the Child.145  The guardianship power ceases when minors turn 
18 or when they leave Australia permanently, including where minors are transferred to 
Nauru. 146   Guardianship of unaccompanied minors on Nauru is granted to the Nauruan 
Minister for Justice and Border Control, who has powers that equate to the Australian Minister 
for Home Affairs.147   
The content of the Minister for Home Affair’s guardianship duty is not elaborated on by 
legislation, and the courts have not specified content to the duty.148  Mary Crock and Mary 
Anne Kenny doubt that the guardianship duty creates enforceable rights for unaccompanied 
minors. 149   Section 8 of the Immigration (Guardianship of Children) Act restricts the 
operation of the Minister’s guardianship duties insofar as they affect the ‘performance or 
exercise… of any function, duty, or power’ under Australia’s migration laws.150  Subsection 
                                                 
141  UNICEF and Save the Children Australia, n 131, 25. 
142  ChilOut, Get the Facts <http://www.chilout.org/frequently_asked_questions>.  
143  UNCRC, Combined Initial to Sixth Periodic Reports of States Parties Due in 2011: Nauru, UN Doc 
CRC/C/NRU/1-6 (25 January 2016) 6. 
144  Immigration (Guardianship of Children) Act 1946 (Cth) s 6(1). 
145  X v Minister for Immigration and Multicultural Affairs (1999) 92 FCR 524, 537-538 [43] (North J). 
146  Immigration (Guardianship of Children) Act 1946 (Cth) s 6(2). 
147  Asylum Seekers (Regional Processing Centre) Act 2012 (Nauru) s 15. 
148  See, eg, Minister for Immigration and Multicultural and Indigenous Affairs v B (2004) 219 CLR 365. 
149  Mary Crock and Mary Anne Kenny, ‘Rethinking the Guardianship of Refugee Children after the Malaysian 
Solution’ (2012) 34 Sydney Law Review 437, 453-454. 
150  See also WACB v Minister for Immigration Multicultural and Indigenous Affairs (2004) 210 ALR 190. 
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8(3) of the Act specifically states that powers relating to removal of non-citizen minors, and 
taking of minors to regional processing countries, are unaffected by the Immigration 
(Guardianship of Children) Act.  Under s 6A(2) removal must not be ‘prejudicial’ to a child’s 
interests. This standard affords less substantive protection and, therefore, compares 
unfavourably with the best interests of the child standard under international law. 
The Australian Human Rights Commission sees a conflict of interest ‘between the Ministers’ 
responsibilities for the immigration detention regime, visa removal and granting powers, and 
removal powers, and the Minister’s status as guardian’.151  The Commission notes that the 
Minister has repeatedly failed to act in the best interests of unaccompanied non-citizen minors, 
and that immigration officers (to whom the Minister’s responsibilities are delegated) are not 
qualified to make decisions on behalf of minors.152  This conflict of interest has been further 
highlighted by the courts, 153  by the UN Special Rapporteur on the Human Rights of 
Migrants,154 and in academic commentary.155  Alternative proposals to vest guardianship of 
unaccompanied minors in a child commissioner or other independent body have been rejected 
by successive Australian Governments, 156  which maintains that the conflict of interest is 
‘perceived’ and not ‘actual’, and that exercise of guardianship and immigration powers are 
sufficiently separated.157 
                                                 
151  Australian Human Rights Commission, n 62, 167-168; see also Mary Crock, Seeking Asylum Alone - 
Australia (Themis Press 2006) 106. 
152  Ibid 13, 166-167. 
153  See, eg, Odhiambo v Minister for Immigration and Multicultural Affairs (2002) 122 FCR 29, 47 [90]-[91]. 
154  UN Special Rapporteur on the Human Rights of Migrants, n 77, 6. 
155  Julie Taylor, ‘Guardianship of Child Asylum-Seekers’ (2006) 34 Federal Law Review 185; Maria 
O’Sullivan, ‘The “Best Interests” of Asylum-Seeker Children: Who’s Guarding the Guardian?’ (2013) 38(4) 
Alternative Law Journal 224; Crock and Kenny, n 149. 
156  See, eg, Guardian for Unaccompanied Children Bill 2014 (Cth). 
157  Department of Immigration and Border Protection, Submission No 45 to Australian Human Rights 
Commission, National Inquiry into Children in Immigration Detention, 30 May 2014, 60-61. 
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 Legal Representation 
There is no right to free legal assistance or representation for people in Australia.158  While 
lawful non-citizens are entitled to free legal advice through the federal Immigration Advice and 
Application Assistance Scheme (IAAAS), access to this service for unlawful non-citizens was 
removed by the Australian Government in 2014.159  Unaccompanied minors may instead 
receive limited legal advice through the Primary Application Information Service (PAIS).  
This system provides unaccompanied non-citizen minors in Australia with a registered 
migration agent who assists with formulating and lodging a protection claim, attends interviews 
with the minor, and explains any decision made on a visa application.  It also provides 
assistance for merits review in the case of unaccompanied minors.160  In some cases, state and 
territory governments or community legal centres may provide additional legal assistance.   
Legal advice for unaccompanied minors on Nauru is very limited.  Lawyers and NGOs from 
other countries are rarely granted access to Nauru.161  The PAIS system does not cover 
unaccompanied minors outside Australia, and there is no equivalent system in Nauru.  
 STATUS OF SMUGGLED UNACCOMPANIED MINORS 
 Asylum Seekers 
Unlawful non-citizens found to be refugees, or who are owed complementary protection,162 in 
Australia may be granted a protection visa by the Department of Home Affairs.  The 
Migration Act contains an ‘independent and self-contained statutory refugee framework’,163 
which confines Australia’s non-refoulement obligations under the Refugee Convention and 
                                                 
158  Dietrich v The Queen (1992) 177 CLR 292. 
159  Caley Bawden, ‘Legal Assistance for Asylum Seekers’ (Kaldor Centre for International Refugee Law, 
March 2017). 
160  Department of Immigration and Border Protection, ‘The Primary Application Information Service’ 
(Factsheet, May 2016). 
161  McAdam and Chong, n 75, 129. 
162  See 3.5.3. 
163  Second reading speech, Migration and Maritime Powers Legislation Amendment (resolving the Asylum 
Legacy Caseload) Bill 2014 (Cth). 
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international human rights law to the definitions in the Act.  Section 5H of the Migration Act 
requires a person claiming refugee status to have a ‘well-founded fear of persecution’.  Under 
s 5J, a ‘well-founded fear of persecution’ requires a ‘real chance’ of persecution ‘for reasons of 
race, religion, nationality, membership of a particular social group or political opinion’, and 
this must involve ‘serious harm’ and ‘systematic and discriminatory conduct’.  Grounds for 
complementary protection are listed in s 36 and require a ‘real risk’ of ‘significant harm’ – 
which includes arbitrary deprivation of life, imposition of the death penalty, torture, or cruel, 
inhuman, or degrading treatment or punishment. 164   Australia’s provisions regarding 
complementary protection differ from international law in substantive ways, in particular by 
extending the operation of exclusion provisions beyond the refugee criteria.165   
Unlawful non-citizens found to be refugees or owed complementary protection cannot be 
granted a permanent protection visa (subclass 866) in Australia. 166   The Australian 
Government removed their access to permanent protection visas in 2014;167 they can only 
apply for and be granted Temporary Protection (subclass 785) or Safe Haven Enterprise Visas 
(subclass 790).168  Temporary Protection Visas are valid for three years and require the visa-
holder to reapply.  Safe Haven Enterprise Visas are valid for five years and, inter alia, require 
the holder to move for work or study to a regional area of Australia.  A Safe Haven Enterprise 
Visa may, if certain conditions are satisfied, give a person the right to apply for other visa 
                                                 
164  Migration Act, s 36(2A)(a)-(e). 
165  Peter Billings, ‘Refugee Protection and State Security in Australia: Piecing Together Protective Regimes’ 
(2017) 24(4) Australian Journal of Administrative Law 79.  Exclusions provisions are listed in Migration 
Act, ss 5H, 5LA, 5M, 36.  A person may also be excluded if they fail the character test.  The test permits 
the Minister for Home Affairs to prevent the entry, or facilitate removal, of non-citizens deemed to be a 
risk to the community.  The range of circumstances for which a person may fail the test are broad and go 
further than exclusionary grounds under international refugee law. 
166  Migration Regulations 1994 (Cth) Sch 1, item 1401(3)(d). 
167  Migration Amendment (Protection and Other Measures) Bill 2014 (Cth). 
168  Migration Regulations 1994 (Cth) Sch 1, items 1403 and 1404. 
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types.169  Temporary Protection and Safe Haven Enterprise Visas provide work rights and 
access to health and education services commensurate with lawful Australian residents.170  
Unlawful non-citizens transferred to Nauru, and found to be refugees or owed complementary 
protection under Nauruan law, may be granted a visa by the Nauruan Secretary for Justice and 
Border Control.  Section 4 of the Refugees Convention Act 2012 (Nauru) incorporates the 
definition of a refugee from the Refugee Convention and Nauru’s non-refoulement obligations 
under international human rights law.  Persons granted refugee or complementary protection 
status in Nauru are granted temporary visas which are renewed every three months.  Such 
persons cannot be granted a permanent visa or citizenship and they cannot apply for any other 
type of visa.171  
 Other Legal Status 
Australia’s legal framework currently provides no visa options to unlawful non-citizens who 
do not satisfy the criteria for a protection visa.  Unlawful non-citizens permitted to lodge an 
application for a Temporary Protection or Safe Haven Enterprise Visa and who do not do so, 
or whose application is rejected, remain in Australia as unlawful non-citizens and must be 
detained until such time as they are removed,172 or unless and until the Minister exercises 
discretionary powers and grants a visa (e.g. under s 195A) or makes a residence determination 
(under s197AB).  
 Family Reunification 
Unlawful non-citizens and persons holding Temporary Protection or Safe Haven Enterprise 
Visas are barred from applying for family reunification.  The removal of family reunification 
                                                 
169  Department of Home Affairs, Safe Haven Enterprise Visa (Subclass 790) 
<https://www.homeaffairs.gov.au/trav/visa-1/790->. 
170  Kaldor Centre for International Refugee Law, ‘Temporary Protection and Safe Haven Enterprise Visas’ 
(Factsheet, 17 May 2016). 
171  Madeline Gleeson, ‘Offshore Processing: Refugee Status Determination for Asylum Seekers in Nauru’ 
(Kaldor Centre for International Refugee Law, 30 January 2017). 
172  Migration Act, s 198; see further 4.5.2 below. 
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for unaccompanied minors holding Temporary Protection and Safe Haven Enterprise Visas has 
been justified by consecutive Australian Governments as a deterrent measure, which is 
‘reasonable and proportionate to the legitimate aim of preventing unaccompanied minors being 
sent by their families … to Australia’.173  Crock describes the denial of the right to family 
reunification as ‘punitive’ and ‘vindictive’,174 while the Refugee Council of Australia has 
identified it as a leading cause of psychological distress and trauma among persons holding 
temporary protection visas.175  
 REMOVAL OF SMUGGLED UNACCOMPANIED MINORS 
Unlawful non-citizens may choose to voluntarily return to their country of origin.  Voluntary 
return assistance may be provided by both the Australian Government and IOM, and may 
include payment of flights, monetary incentives, and reintegration assistance in the country of 
return.176  Otherwise, unlawful non-citizens who do not apply for a visa, or are refused a visa, 
must be removed from Australia ‘as soon as reasonably practicable’, pursuant to s 198 of the 
Migration Act.  What is ‘reasonably practicable’ is not defined in the Act, but factors affecting 
practicability may include a person’s health and the willingness of another country to accept 
them. 177   If a person’s removal is not ‘reasonably practicable’ they must be placed in 
immigration detention for the period necessary to effect removal.178  Section 197C states that, 
for the purposes of removal, it is ‘irrelevant whether Australia has non-refoulement obligations’ 
                                                 
173  Mary Crock and Kate Bones, ‘Australian Exceptionalism: Temporary Protection and the Rights of 
Refugees’ (2015) 16(2) Melbourne Journal of International Law 522; Explanatory Statement, Migration 
Amendment Regulation 2012 (No. 5) (Cth).  
174  Crock and Bones, n 173. 
175  ‘Temporary Protection Visas’ (September 2014) 2 
<https://www.refugeecouncil.org.au/n/mr/1409_TPVs.pdf>. 
176  IOM Australia, Assisted Voluntary Return and Reintegration Program 
<http://www.iomaustralia.org/assisted-voluntary-return-and-reintegration-program>. 
177    NATB v Minister for Immigration and Multicultural and Indigenous Affairs (2003) 133 FCR 506.  Though, 
note the potential temporal limits on immigration detention for the purpose of removal highlighted in 
Billings, n 58.  See also Plaintiff M76/2013 v Minister for Immigration, Multicultural Affairs and 
Citizenship (2013) 251 CLR 322. 
178  Al-Kateb v Goodwin (2004) 219 CLR 562. 
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in respect of the remove, and the duty to remove ‘arises irrespective of whether there has been 
an assessment… of Australia’s non-refoulement obligations’.  There are no exceptions in the 
Migration Act for removal of unaccompanied minors.  
The implications of these removal provisions are significant.  Smuggled unaccompanied 
minors can be legally removed from Australia without any consideration of their protection 
needs.  In doing so, the Australian Government excludes its non-refoulement obligations 
under the Refugee Convention and disregards principles of international human rights law.179  
While it appears that the Government has, to this point, largely refrained from removing 
unaccompanied minors in this manner, there is little legal recourse where the Government 
chooses to enforce these provisions under the Migration Act.  Exercise of s 198 powers is not 
subject to judicial review or the rules of natural justice.180 
 SUMMARY 
Compared to global levels of irregular migration, arrivals of irregular migrants to Australia 
over the past decade have been low, including arrivals of smuggled unaccompanied minors.  
This is largely attributable to Australia’s geographical isolation, together with its laws and 
policies designed to discourage people seeking asylum in Australia and deter the smuggling of 
migrants.  Persons who smuggle unaccompanied minors are criminalised under Australia’s 
people smuggling offences.  These offences do not require a smuggler to have had the purpose 
of gaining a financial or material benefit, and may be (and have been) used to prosecute those 
who smuggle for humanitarian or otherwise altruistic reasons. 181   While Australia’s 
smuggling offences are not consistent with the Smuggling of Migrants Protocol, its trafficking 
offences align with the requirements of the Trafficking in Persons Protocol.     
                                                 
179  See 3.5. 
180  François Crépeau, Report of the Special Rapporteur on the Human Rights of Migrants on his Mission to 
Australia and the Regional Processing Centres in Nauru, UN Doc A/HRC/35/25/Add.3 (24 April 2017) 6. 
181  See, for example, the recent case of R v Wasim Buka [2016] VCC 75.  
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Australia’s punitive measures targeted at smuggled migrants are ostensibly aimed at preventing 
the smuggling of migrants.  Successive Australian governments from both major parties have 
claimed that these measures are aimed at breaking ‘the people smugglers’ business model’182 
and preventing migrants from risking their lives at sea.  These measures are, however, not 
contemplated by the Smuggling of Migrants Protocol, which also promotes the protection of 
the rights of smuggled migrants.  Australia’s approach to combatting the smuggling of 
migrants ignores some of the country’s international obligations and all too often involves 
deliberate violations of basic human rights and civil liberties of smuggled migrants, including 
unaccompanied minors.  The literature setting out Australia’s departures from and violations 
of the requirements of international law, and the impact of its laws and policies on the well-
being of smuggled migrants, is vast.  Australian policies, laws, and practices in this field have 
tarnished the country’s image in the world. 
Smuggled unaccompanied minors are subject to mandatory and potentially indefinite 
immigration detention and may be (and indeed have been) held for long periods in regional 
processing countries in conditions that have been widely condemned.  The boats they travel 
to Australia on may be interdicted at sea and turned or towed back either directly to transit 
countries, or to countries of origin following enhanced screening.  If allowed to enter 
Australia, they are only granted access to circumscribed asylum procedures, and have no access 
to family reunification.  Like all irregular migrants, deemed unlawful non-citizens, they 
cannot obtain permanent legal status in Australia.  Decisions regarding their treatment are 
made by the Minister for Home Affairs, who retains guardianship of all unaccompanied minors 
in conjunction with his responsibility for enforcing Australia’s immigration laws, a co-
existence of legal responsibilities recognised as a clear conflict of interest. 
Despite widespread criticism of Australia’s treatment of smuggled migrants, by international 
bodies, other countries, civil society, and some members of its parliament, successive 
governments have staunchly maintained its position.  Australia has continued to take steps to 
compound its ill-treatment of irregular migrants and has made little effort to ensure the rights 
                                                 
182  Barker, n 7.  
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of smuggled unaccompanied minors are respected.  While Australia has succeeded in 
reducing and almost completely curtailing the smuggling of migrants to Australia by sea, the 
rights of smuggled unaccompanied minors have been weakened, ignored or, in some cases, 
deliberately removed or violated.  Their status as children and distinct rights-holders under 
international law is almost completely subordinated to their status as ‘unlawful non-citizens’.  
 
 
 
 CHAPTER FIVE  
AUSTRIA 
Austria’s political and socio-economic stability, and geographic position as a gateway from 
Eastern and Southern Europe to other Western European countries, makes it an important 
destination and transit country for irregular migrants.  Relative to its population, a 
disproportionally high number of unaccompanied minors arrive in Austria irregularly and claim 
asylum,1 many of whom use the services of migrant smugglers.2  These numbers increased 
substantially in 2015 when Austria’s asylum reception systems were placed under significant 
pressure, which adversely affected the treatment of unaccompanied minors and later resulted 
in major policy shifts.  Nonetheless, up until now, Austria’s legal framework generally 
provides such minors considerable protection, and contains comprehensive provisions 
criminalising those who smuggle them. 
 LEVELS AND CHARACTERISTICS 
 Available Data 
Austrian authorities collect detailed data relating to smuggling of migrants.  Figure 2 below 
shows that the number of smuggled migrants apprehended in Austria each year fluctuated 
between 2008 and 2013 (between 8,892 and 12,426), increased considerably in 2014 and 2015, 
and dropped in 2016.  The lowest number in this period was recorded in 2010 (6,779), and 
the highest in 2015 (72,719).  The number of minors who are smuggled into and apprehended 
in Austria follows a similar trend.  In 2008, 2,490 minors were intercepted.  Interceptions 
dropped to 1,898 in 2010, before rising to 5,607 in 2014 and 23,819 in 2015.  Data for 
                                                 
1  Austria’s population of 8,772,865 comprises 1.72% of the total EU population (511,522,671). The country 
received 8.70% of all asylum applications by unaccompanied minors in the EU in 2015.  Eurostat, Your 
Key to European Statistics <http://ec.europa.eu/eurostat/web/main/home>.    
2  Saskia Koppenberg, ‘Unaccompanied Minors in Austria: Legislation, Practices and Statistics’ (IOM and 
EMN, 2014) 13. 
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unaccompanied minors who are smuggled into and apprehended in Austria is not publicly 
available. 
Figure 2: Austrian statistics relating to apprehended smuggled migrants (according to calendar year)3 
 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 
Smuggled 
migrants 
(total) 
8892 10813 6779 9812 12426 12323 20768 72719 27850 n/a 
Smuggled 
minors 
2490 2749 1898 2747 n/a 3080 5607 23819 10583 n/a 
 
Figure 3 below shows that the number of unaccompanied minors applying for asylum increased 
dramatically in 2015, before dropping in 2016 and 2017 (though remaining higher than levels 
in 2008-2013).  High numbers were recorded in 2012 (1,574) and 2014 (2,082), with a large 
increase occurring in 2015 (8,277).  As a percentage of total applications, the number of 
unaccompanied minors seeking asylum has also trended upwards from 6% in 2008 to 9.23% 
in 2016.     
 
 
 
 
 
                                                 
3  Statistics for 2017 not available at time of writing.  Statistics available from Bundeskriminalamt, Delikte 
and Ermittlungen <https://bundeskriminalamt.at/304/start.aspx>. 
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Figure 3: Austrian statistics relating to asylum applications by unaccompanied minors (according to calendar 
year)4 
 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 
Total asylum 
applications 
12715 15780 11045 14420 17415 17500 28035 88160 42255 24715 
Asylum 
applications 
(unaccompanied 
minors) 
795 1040 600 1005 1375 935 1975 8275 3900 1350 
% of total 6% 6.71% 6.33% 7.78% 9.04% 5.70% 7.43% 9.29% 9.23% 5.46% 
 Profile and Origin 
The predominant country of origin for unaccompanied minors applying for asylum from 2008 
to 2015 was Afghanistan.5  As shown in Figure 4 below, in 2013 Afghan unaccompanied 
minors accounted for almost half of all asylum applications (437 of 999), and in 2015 for over 
two thirds (5,609 of 8,275).  Other main source countries include Nigeria, Russian Federation, 
Algeria, Pakistan, and Morocco.  Since 2014 there has been a substantial increase in asylum 
applications by unaccompanied minors from Syria (255 in 2014 and 1,134 in 2015).6 
 
 
 
                                                 
4  Eurostat, Your Key to European Statistics <http://ec.europa.eu/eurostat/web/asylum-and-managed-
migration/data/database>. 
5  See also IOM and EMN, ‘Austria: Annual Policy Report’ (IOM, 2016) 24. 
6  See also OECD, ‘Is this Humanitarian Migration Crisis Different?’ (Migration Policy Debates No 7, OECD, 
September 2015) 3. 
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Figure 4: Main Nationalities of Unaccompanied Minors7 
Nationality 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 
Afghan 215 430 297 755 1035 437 1200 5610 2445 695 
Algerian 15 35 41 35 75 96 40 100 110 25 
Moroccan 20 10 24 16 45 37 20 35 85 15 
Pakistani 5 5 5 60 160 59 20 185 315 205 
Russian 55 65 34 26 25 39 5 15 0 10 
Syrian 5 10 10 10 25 65 255 1135 130 60 
 
The majority of unaccompanied minors entering Austria are male.8  Data provided by the 
Austrian Ministry of the Interior [Bundesministerium für Inneres] further show that the 
majority of unaccompanied minors applying for asylum are between 14 and 17 years old.  
From 2007 to 2015, a total of 17,099 unaccompanied minors applied for asylum in Austria; of 
this number 1,271 or 7.43% were under the age of 14.9 
 Routes and Methods 
Migrants, including unaccompanied minors, are predominantly smuggled into Austria along 
land routes through the Balkans or via Italy.  The use of these routes has fluctuated over the 
past decade, concomitant with increases and decreases in irregular migration through the EU 
                                                 
7  Eurostat, Your Key to European Statistics <http://ec.europa.eu/eurostat/web/asylum-and-managed-
migration/data/database>. 
8  Ayse Dursun and Birgit Sauer, ‘Asylum Experiences in Austria from the Perspectives of Unaccompanied 
Minors: Best Interests of the Child in Reception Procedures and Everyday Life’ in Mateja Sedmak, Birgit 
Sauer, and Barbara Gornik (eds), Unaccompanied Children in European Migration and Asylum Practices: 
In Whose Best Interests (Routledge, 2017) 89. 
9  Bundesministerium für Inneres, ‘Asylstatistik – Dezember 2014’ (2015) 9; Bundesministerium für Inneres, 
‘Asylstatistik - 2013’ (2014); Bundesministerium für Inneres, ‘Asylstatistik - 2012’ (2013); 
Bundesministerium für Inneres, ‘Asylstatistik - 2011’ (2012); Bundesministerium für Inneres, 
‘Asylstatistik - 2010’ (2011); Bundesministerium für Inneres, ‘Asylstatistik - 2009’ (2010); 
Bundesministerium für Inneres, ‘Asylstatistik - 2008’ (2009); Bundesministerium für Inneres, 
‘Asylstatistik - 2007’ (2008). 
CHAPTER FIVE   Levels and Characteristics  
 
160 
 
and the imposition of border controls.  Smuggling by air into Austria, and the EU more 
broadly, is less common.10 
The primary land route used is the Western Balkan route, which leads from Turkey via Greece 
and the former Yugoslav Republic of Macedonia through Serbia, via Hungary or Croatia and 
Slovenia to Austria.11  Smuggling services along this route are well established, and continue 
to be used to circumvent border closures and increased controls by Balkan states since 2015.12  
A 2018 Frontex report notes that controls have caused an increase in covert smuggling methods 
and a ‘diversification in routes and modi operandi’.13  Entry into and transit through Austria 
may be carried out by car, vans, buses, trucks, and trains.14  
The second main route to Austria is the Central Mediterranean route. Large numbers of 
migrants, including unaccompanied minors, use this route, which involves sea crossings from 
North Africa to Italy.15  Migrants may then be smuggled from Italy into the Austrian State of 
Tyrol.  Threats by Austria to impose controls at the Brenner Pass on the Italian border have 
thus far not materialised.16  Less significant routes include the Eastern Balkans route, which 
leads from Turkey into Bulgaria and then through Romania and Hungary to Austria,17 and the 
so-called Northern or Eastern Border route, which takes smuggled migrants via Russia, the 
Baltic States or Belarus and Ukraine, to Poland, Slovakia, or the Czech Republic. 
                                                 
10  Europol, ‘Migrant Smuggling in the EU’ (February 2016) 6.  
11  See, eg, Frontex, Risk Analysis for 2016 (Frontex, 2016) 33.  
12  Patrick Kingsley, ‘Tens of Thousands Migrate Through Balkans Since Route Declared Shut’, The Guardian 
(online), 30 August 2016 <https://www.theguardian.com/world/2016/aug/30/tens-of-thousands-migrate-
through-balkans-since-route-declared-shut>. 
13  Frontex, Risk Analysis for 2018 (Frontex, 2018) 28. 
14  See, eg, European Commission, DG Migration & Home Affairs, n 11, 62. 
15  See further Section 6.1.3. 
16  Francois Murphy, ‘Austria Promises to Consult Rome on Passport Offer to Italians’, Reuters (online), 19 
December 2017 <https://www.reuters.com/article/us-italy-austria/austria-promises-to-consult-rome-on-
passport-offer-to-italians-idUSKBN1ED10P>.  
17  REACH, ‘Migration Trends & Patterns of Syrian Asylum Seekers Travelling to the European Union’ 
(United Nations Operational Satellite Applications Programme, 2015) 5; Amnesty International, ‘Europe’s 
Borderlands: Violations against Refugees and Migrants in Macedonia, Serbia and Hungary’ (7 July 2015) 
63; see also European Commission, DG Migration & Home Affairs, n 11, 27-28.  
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 CRIMINALISATION OF FACILITATORS 
Austria was the author of and is a Party to the Protocol against the Smuggling of Migrants by 
Land, Sea, and Air.18  It is also a Party to the Protocol to Prevent, Suppress and Punish 
Trafficking in Persons, especially Women and Children,19 and has legislated a comprehensive 
suite of offences criminalising smuggling of migrants and trafficking in persons.  As a 
Member of the European Union (EU), Austria’s laws must also comply with relevant EU 
Directives; including EU Council Directive 2002/90/EC of 28 November 2002 defining the 
Facilitation of Unauthorised Entry, Transit and Residence which mandates criminalisation of 
all forms of facilitation of illegal immigration, and the Directive 2011/36/EU of the European 
Parliament and of the Council of 5 April 2011 on Preventing and Combating Trafficking in 
Human Beings and Protecting its Victims, and Replacing Council Framework Decision 
2002/629/JHA.20  Austrian smuggling and trafficking offences mostly reflect or in some cases 
go beyond the requirements stipulated by the Protocols and EU law.  Relevant offences are 
set out in the Criminal Code [Strafgesetzbuch] and the Policing of Foreigners Act 
[Fremdenpolizeigesetz], Austria’s principal statute governing the enforcement of immigration, 
asylum, and other laws relating to foreigners.21 
 Smuggling of Migrants 
The Policing of Foreigners Act contains two principal smuggling offences in §§ 114(1) and 
115(1).  The object of each offence is a foreigner, which is defined as a person who is not an 
Austrian national.22  Any person who procures the illegal entry or transit of a foreigner into 
or through Austria, a Member State of the European Union, or a neighbouring State of Austria 
which is not an EU Member (Switzerland and Liechtenstein), may be liable for the offence of 
                                                 
18  Opened for signature 12 December 2000, 2241UNTS 507 (entered into force 28 January 2004) 
(‘Smuggling of Migrants Protocol’). 
19  Opened for signature 12 December 2000, 2237 UNTS 319 (entered into force 25 December 2003) 
(‘Trafficking in Persons Protocol’).   
20  [2002] OJ L 328/17; [2011] OJ L 101/1. 
21  BGBI I 100/2005; BGBI Nr 60/1974. 
22  Policing of Foreigners Act, § 2(4). 
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Schlepperei (smuggling of migrants) under § 114(1) Policing of Foreigners Act. 23   The 
offence requires proof of intention and proof that the perpetrator had the purpose of obtaining 
a benefit, which includes both financial and material benefits.24 The offence criminalises the 
conduct set out in Article 6(1)(a) and (b) of the Smuggling of Migrants Protocol. 
The offence under § 115(1) Policing of Foreigners Act relates to illegal stay, criminalising 
conduct under Article 6(1)(c) of the Protocol.  It specifies that any person who enables the 
illegal stay of a foreigner in Austria, another Member State of the EU, or a neighbouring State 
of Austria which is not an EU Member (Switzerland and Liechtenstein) is liable.  Section 
115(1) Policing of Foreigners Act requires proof that the conduct was intentional, and that the 
perpetrator had the purpose of obtaining a financial or material benefit. 
§§ 12 and 15(1) Criminal Code extend liability under §§ 114(1) and 115(1) Policing of 
Foreigners Act to attempts or incitement, and to participants to each offence.  It should be 
noted that the ambit of the respective conduct elements of the offences generally encompass 
participants – ‘procure’ and ‘enabling’ under §§ 114(1) and 115(1) may be interpreted to 
include participatory conduct that contributes to illegal entry, transit, or stay.25 
 Aggravations 
Aggravations to §§ 114(1) and 115(1) Policing of Foreigners Act reflect those under Article 
6(3)(a) and (b) of the Smuggling of Migrants Protocol and include others that are not 
contemplated in the Protocol.  The aggravations increase the penalties of the base offences.  
Conduct that actually endangers the life of a smuggled migrant (likely endangerment and 
endangerment of safety or health is not sufficient) falls under § 114(4) 2nd alt Policing of 
Foreigners Act.  Conduct that exposes a smuggled migrant to inhuman or degrading 
                                                 
23  Andreas Schloenhardt, Criminalizing the Smuggling of Migrants in International, European, and Austrian 
Law (Verlag für Polizeiwissenschaft, 2015) 116. 
24  StGB, § 5(1) and § 7(1); Alexander Tipold, ‘§§ 114-119 FPG’, in Frank Höpfel and Eckart Ratz (eds), 
Wiener Kommentar zum Strafgesetzbuch, Volume 6 (Manz, 2014) 16-17, cited in Ibid 117. 
25  Schloenhardt, n 23, 139. 
CHAPTER FIVE   Provisions Relating to Illegal Entry  
 
163 
 
conditions for long periods of time falls under § 114(3)3.  Unlike Article 6(3)(b) of the 
Protocol, exploitation of a migrant is not included as an aggravation.  
Other aggravations include committing an offence as part of a criminal organisation, repeat 
offending, and offending carried out on a commercial basis.26  A further aggravation involves 
smuggling of large numbers of persons.27   
 Trafficking in Children 
A person who recruits, accommodates, or otherwise receives, transports, transfers, or makes an 
offer to a minor with the intention to exploit them may be liable for the Austrian offence of 
trafficking in children, set out in § 104a(5) Criminal Code.  Consistent with Article 3(c) of 
the Trafficking in Persons Protocol, § 104a(5) does not require proof of the means of 
exploitation – which is otherwise required by the basic offence of trafficking in persons in 
§ 104a(1) Criminal Code. 
A number of aggravations to § 104a(5) are listed in § 104a(4), which increase the penalty of 
the base offence.  These include: if the offence is carried out with the use of serious violence, 
in a way which intentionally or grossly negligently places the life of the victim at risk, in a way 
which causes a particularly serious detriment to the victim, or in connection with a criminal 
association. 
 PROVISIONS RELATING TO ILLEGAL ENTRY  
Several general provisions in the Policing of Foreigners Act relate to the apprehension of 
foreigners.  There are no exceptions to these rules for unaccompanied minors.  Foreigners 
apprehended at the Austrian border may be detained while their travel and identity 
documentation is checked.28  Pursuant to § 41(2) Policing of Foreigners Act, an Austrian 
                                                 
26  Policing of Foreigners Act, §§ 114(4) 1st alt, 114(2), 114(3)1 and 115(1). 
27  Policing of Foreigners Act, §§ 114(3)2 and 115(2). 
28  ECRE, ‘Common Asylum System at a Turning Point: Refugees Caught in Europe’s Solidarity Crisis’ 
(Annual Report 2014/2015, 2015) 72. 
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public security official may prevent the entry or onward journey of a foreigner attempting to 
enter Austria if their entry would be unlawful.29  Lawful entry requires a valid passport and 
visa.30  In addition, a foreigner who has unlawfully entered Austria, and who is apprehended 
within seven days of their entry, may be detained and forcibly returned to another EU Member 
State.31   
Rejections at the border and forcible returns of foreigners are prohibited if the action would 
violate of any potential claim for asylum, pursuant to the grounds of the Convention Relating 
to the Status of Refugees, as amended by the 1967 Protocol Relating to the Status of Refugees.32  
Prevention of entry or forcible return will also be unlawful if a foreigner claims such actions 
would violate their right to life, or expose them to the risk of torture or the death penalty.33  If 
there are valid grounds for believing such a claim to be valid, a foreigner must be granted 
temporary leave to enter and remain on Austrian territory.34  For unaccompanied minors, the 
best interests of the child is a further consideration.35   
It is an administrative offence to illegally enter or stay in Austria.  § 120(1) states that any 
foreigner who unlawfully enters Austria may be punished, while § 120(1a) punishes foreigners 
found unlawfully staying in Austria.  Any foreigner who is granted refugee status, subsidiary 
                                                 
29  Policing of Foreigners Act, § 41(2)(1) and (4)(c). 
30  Policing of Foreigners Act, § 15(1)-(2).  Certain persons are exempted from the visa requirements, 
including those holding residence permits from other Schengen states. 
31  Policing of Foreigners Act, § 45(1). 
32  Policing of Foreigners Act, §§ 45a(2).  Opened for signature 28 July 1951, 189 UNTS 137 (entered into 
force 22 April 1954); opened for signature 31 January 1967, 606 UNTS 267 (entered into force 4 October 
1967) [jointly referred to as the (‘Refugee Convention’)]   
33  Policing of Foreigners Act, §§ 45a(1).  European Convention of Human Rights and Fundamental 
Freedoms, opened for signature 4 November 1950, 213 UNTS 221 (entered into force 3 September 1953) 
Articles 2 and 3[ECHR]; Protocol 6 to the ECHR concerning the Abolition of Death Penalty, opened for 
signature 28 April 1983, ETS 114 (entered into force 1 March 1985); Protocol 13 to the ECHR on the 
Abolition of the Death Penalty in All Circumstances, opened for signature 3 May 2002, ETS 187 (entered 
into force 1 July 2003). 
34  Policing of Foreigners Act, § 46a(1). 
35  Federal Constitution on the Rights of Children [Bundesverfassungsgesetz uber die Rechte von Kindern], 
BGBI I 4/2011, Article 1; General Civil Code [Allgemeines Bürgerliches Gesetzbuch], JGS Nr 946/1811, 
Article 138; Koppenberg, n 2, 33. 
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protection, or some other form of permissible stay is exempted from criminal liability under 
these offences.36 
 Immigration Detention 
§ 76(1a) of the Policing of Foreigners Act mandates that minors below the age of 14 must not 
be detained in any form or for any reason.  Minors above the age of 14 may be detained, 
though alternatives to immigration detention should be implemented as a matter of course.37  
If minors over the age of 14 are detained it should be for the shortest possible period of time, 
and it cannot exceed three months (subject to exceptional extensions of up to 18 months).38  
Exceptional extensions will be imposed where a deportation is not possible due, for example, 
to a lack of authorisation for entry or transit to a third country.39 
Detention of asylum seeking unaccompanied minors above the age of 14 may be enforced as 
part of return procedures if a ‘risk of absconding’ exists and if the detention is proportional to 
the risk.40  ‘Risk of absconding’ is defined non-exhaustively in § 76(3) of the Policing of 
Foreigners Act, but may include avoiding a removal order or not complying with immigration 
procedures.  Assessment of the risk is left to the discretion of the Ministry of the Interior.  
Although the practice is rare, unaccompanied minors who are detained are generally kept 
separate to adults and have access to UNHCR, legal representation, and medical treatment.41   
Detained unaccompanied minors are appointed legal advisors by the Federal Office for 
Immigration and Asylum [Bundesamt für Fremdenwesen und Asyl] and are given a written set 
of reasons for their detention in a language they can understand.42  This Office must review 
the lawfulness of detention at four week intervals, and after four months an ex officio review 
                                                 
36  Policing of Foreigners Act, § 120(5) and (7). 
37  Policing of Foreigners Act, § 77(1). 
38  Policing of Foreigners Act, §§ 80(1), 80(2)(1), and 80(4). 
39  Policing of Foreigners Act, § 80(4). 
40  Policing of Foreigners Act, § 76. 
41  Anny Knapp, ‘Country Report: Austria’ (ECRE, 2015) 77-80. 
42  Federal Office for Immigration and Asylum Procedures Act [Bundesamt für Fremdenwesen und Asyl 
Verfahrensgesetz], § 52(1). 
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is carried out by the Federal Administrative Court [Bundesverwaltungsgericht].  The legality 
of a detention order may also be challenged in the Federal Administrative Court, with the 
possibility of appeal to the Administrative High Court [Verwaltungsgerichtshof].  An appeal 
may also be heard in the Constitutional Court [Österreichischer Verfassungsgerichtsh] if the 
detention is argued to have contravened a law of the Federal Constitution.43     
 PROTECTION OF SMUGGLED UNACCOMPANIED MINORS 
Many of the rights and responsibilities set out in international human rights and refuge law 
treaties are reflected in Austrian laws.  In particular, the best interests of the child is 
incorporated in legislation as a guiding principle for all actions taken by public and private 
bodies.44  Protection measures affecting smuggled unaccompanied minors in Austria involve 
complex interactions between federal and state level agencies, contracted private organisations, 
and NGOs.45   These interactions are governed by a suite of laws and regulations, non-
legislative contracts and agreements, and organisational practice.   
Responsibility for unaccompanied minors in Austria falls, in the vast majority of cases, within 
the country’s asylum system.  Austria’s Children and Youth Service [Kinder und Jugendhilfe] 
takes a secondary role; unaccompanied minors in Austria are ‘primarily considered as asylum 
seekers and only secondly as children’.46  Evidence indicates that almost all unaccompanied 
minors apprehended in Austria apply for asylum.47  This is likely due to the paucity of avenues 
for legal status available outside the asylum system, and the provision of welfare support 
concomitant with an asylum application.  The UN Human Rights Council notes that 
unaccompanied minors in Austria must ‘apply for asylum in order to gain access to basic 
                                                 
43  Knapp, n 41, 81. 
44  Federal Constitution on the Rights of Children, Article 1; General Civil Code, Article 138. 
45  ECRE, ‘Wrong Counts and Closing Doors: The Reception of Refugees and Asylum Seekers in Europe’ 
(March 2016) 12. 
46  Saskia Heilemann, ‘The Accommodation and Care System for Unaccompanied Minors in Austria’ (2017) 
15(1) Social Work and Society 1, 5. 
47  Koppenberg, n 2, 14; Dursun and Sauer, n 8, 93. 
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services and receive immediate legal representation’. 48   In cases where unaccompanied 
minors do not apply for asylum they are cared for within Austria’s general child protection 
system.49  
 Asylum Procedures 
Smuggled unaccompanied minors may lodge an application for asylum with any Austrian 
official (generally a border guard or police official).  At the time of this initial application an 
official interview is carried out, which involves questions regarding the applicants’ age, 
nationality, and circumstances of entry into Austria.50  If applicants have a prima facie need 
for international protection they are granted protection from removal for the duration of the 
asylum procedure.51   
The Austrian asylum process has two consecutive procedures: the admission procedure and the 
asylum determination procedure.  The admission procedure determines whether Austria is 
responsible for carrying out an asylum determination.  At this stage applicants may be refused 
entry to the asylum procedure if they can find protection from persecution in a safe third 
country,52 or if another EU Member State is responsible for examining their application for 
asylum pursuant to the Dublin Regulation.53  This Regulation establishes that asylum seekers 
must generally lodge an application for international protection in the EU Member State they 
                                                 
48  UNGA, Global Issue of Unaccompanied Migrant Children and Adolescents and Human Rights, UN Doc 
A/HRC/33/53 (16 August 2016) [67].  
49  EMN, ‘Policies, Practices and Data on Unaccompanied Minors in the EU Member States and Norway’ 
(European Commission, 2015) 23. 
50  Federal Office for Immigration and Asylum Procedures Act, § 42(1); Asylum Act [Asylgesetz], BGBI I 
100/2005 § 19(1). 
51  Asylum Act, § 17(1). 
52  A safe third country is a non-Member State in which an asylum seeker has been present and could have 
lodged an application for asylum, but has not done so.  See Directive 2013/32/EU of the European 
Parliament and of the Council of 26 June 2013 on Common Procedures for Granting and Withdrawing 
International Protection (Recast) [2013] OJ L 180/60 -180/95. 
53  Within the meaning of the Asylum Act, §§ 4, 4a, and 5. 
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first entered.54  While Austria is entitled to refuse entry to asylum seekers who entered the EU 
through another Member State, they may elect to assume responsibility under the Dublin 
Regulation.55  If it is determined that Austria is responsible for an asylum seeker, or assumes 
responsibility, the applicant will be transferred to a state facility and will enter the asylum 
determination process.56  In practice, Dublin transfers of unaccompanied minors are rare.57   
The asylum determination procedure is carried out by the Federal Office for Immigration and 
Asylum.  The procedure should take a maximum of 15 months.58 The procedure involves a 
personal interview at which a legal representative must be present,59 and an interpreter if 
necessary.  If protection is refused by the Federal Office for Immigration and Asylum an 
unaccompanied minor may lodge an appeal within four weeks of receiving it in writing.60  
Lodging an appeal does not have an automatic suspensory effect on the original decision; this 
must be granted by the appellate court within one week of lodgement where it assesses that 
return would expose the minor to a real risk of a violation of Articles 2, 3 or 8 of the ECHR,61 
Protocols 6 or 13 of the ECHR, 62  or would pose a serious threat to life by reason of 
indiscriminate violence in situations of conflict.63  Further appeals may also be lodged to the 
                                                 
54  Regulation (Eu) No 604/2013 of the European Parliament and of the Council of 26 June 2013 Establishing 
the Criteria and Mechanisms for Determining the Member State Responsible for Examining an Application 
for International Protection Lodged in One of the Member States by a Third-Country National or a 
Stateless Person (Recast) [2013] OJ L 180/31. 
55  Ibid Article 3(2). 
56  See generally Federal Office for Immigration and Asylum, ‘Asylum Procedure’ (Information Brochure, 
2017). 
57  Koppenberg, n 2, 81. 
58  Asylum Act, § 22. 
59  Anny Knapp, ‘Austria, 2016 Update (ECRE, 2017) 23. 
60  General Administrative Procedure Act [Allgemeines Verwaltungsverfahrensgesetz], § 7(4). 
61  Rights to life, against torture, and to respect for private and family life.  Convention for the Protection of 
Human Rights and Fundamental Freedoms, opened for signature 4 November 1950, 213 UNTS 221 
(entered into force 3 September 1953). 
62  Providing protection against imposition of the death penalty.  Protocol 6 to the ECHR concerning the 
Abolition of Death Penalty, opened for signature 28 April 1983, ETS 114 (entered into force 1 March 1985); 
Protocol 13 to the ECHR on the Abolition of the Death Penalty in All Circumstances, opened for signature 
3 May 2002, ETS 187 (entered into force 1 July 2003). 
63  Federal Office for Immigration and Asylum Procedures Act, §§ 17(1)-(2) and 18(5). 
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Administrative High Court or the Constitutional Court where leave is granted.64   A persistent 
problem for unaccompanied minors is the length of asylum procedures.  Waiting times of up 
to three years have been reported.65  In 2018, FRA reported that asylum procedures for 
unaccompanied minors take over a year.66  This can have adverse effects on unaccompanied 
minors, who lose support when they turn 18 and are more vulnerable to removal.   
 Age Determination 
If unaccompanied minors apply for asylum their age is investigated during the initial interview, 
and the concluded age is registered in a centralised database.67  If minors’ age is in doubt, the 
Federal Office for Immigration and Asylum can order an additional age assessment.68  A 
general medical exam, a wrist x-ray exam, and dental exam are carried out first.69  If the age 
of the minor is still unclear a further clavicle x-ray may be conducted.70 Minors must consent 
to any radiological examination,71 though refusal to participate in a radiological exam can 
‘negatively influence the judgement of the asylum seeker’s credibility during the asylum 
procedure’.72  If doubts regarding age remain after medical exams minors receive the benefit 
of the doubt.73  There is no separate right of appeal against adverse age findings – such 
findings may only be contested as part of an appeal against a negative asylum decision.74 
Pursuant to § 13(3) Federal Office for Immigration and Asylum Procedures Act, age 
assessments must be as unintrusive as possible.  Nevertheless, in practice medical 
examinations based on bone and dental analysis are often ordered for unaccompanied minors.75  
                                                 
64  IOM and EMN, ‘The Organization of Asylum and Migration Policies in Austria’ (IOM, 2015) 48.  
65  Knapp, n 59, 21; see also Dursun and Sauer, n 8, 96-97. 
66  FRA, ‘Migration to the EU: Five Persistent Challenges’ (February 2018) 16. 
67  Asylum Act, §§ 19(1) and 29(6). 
68  Federal Office for Immigration and Asylum Procedures Act, § 13(3). 
69  Knapp, n 59, 51. 
70  Interview with Mag. Sebastian Aust, Ministry of the Interior. 
71  Asylum Act, § 2(1). 
72  Koppenberg, n 2, 39; Asylum Act, § 18(3). 
73  Federal Office for Immigration and Asylum Procedures Act, § 13(3). 
74  General Administrative Procedure Act, § 63(2); Constitutional Court, U2416/2013-8. 
75  Anny Knapp ‘Austria, 2017 Update’ (ECRE, 2018) 30; Dursun and Sauer, n 8, 95. 
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In 2012 the UNCRC expressed concern that these age determination methods are neither 
scientifically approved, nor in conformity with its guidelines on the treatment of 
unaccompanied minors.76  ECRE,77 and the European Parliament,78 have also questioned the 
efficacy of such procedures.  Radiological bone and dental analysis may cause trauma, the 
margin of error in these analyses may be significant, and it has been argued that the techniques 
employed are not sufficiently reliable when used on the nationalities of most unaccompanied 
minors arriving in Austria.79 
 Accommodation  
Responsibility for accommodation of unaccompanied minors is shared between the Austrian 
Federal Government and the states.  Unaccompanied minors in the asylum admission 
procedure, or who have been rejected during the admission procedure, are accommodated in a 
federal facility.80  The accommodation of unaccompanied minors who are admitted to the 
asylum procedure is the responsibility of the states.81     
Following their application for asylum, and after the initial interview, unaccompanied minors 
are taken to Bundesbetreuungstelle EAST––a federal reception facility located in Traiskirchen 
in Lower Austraia [Niederösterreich].82  Unaccompanied minors stay in the Traiskirchen 
facility while they undergo the admissions procedure.  Traiskirchen is the only facility that 
provides specific reception facilities for unaccompanied minors.83  Unaccompanied minors 
admitted to the asylum procedure are transferred from the care of the Federal Government to a 
                                                 
76  UNCRC, Concluding Observations on the Combined Third and Fourth Periodic Report of Austria, UN 
Doc CRC/C/AUT/CO/3-4 (3 December 2012) [54]. 
77  Knapp, n 41, 52. 
78  European Parliament Resolution of 12 September 2013 on the Situation of Unaccompanied Minors in the 
EU (2012/2263 (INI)). 
79  Gregor Noll, ‘Junk Science? Four Arguments against the Radiological Age Assessment of Unaccompanied 
Minors Seeking Asylum’ (2016) 28(2) International Journal of Refugee Law 234. 
80  Basic Welfare Support Agreement [Grundversorgungsvereinbarung], BGBI I No 80/2004, Article 3. 
81  Basic Welfare Support Agreement, Article 4.   
82  Knapp, n 59, 54. 
83  UNHCR, ‘Your Asylum Procedure in Austria: Information for Children and Adolescents’ (Factsheet, 2015) 
7. 
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state facility.84  As of December 2017, over 100 state-based accommodation centres were 
accommodating unaccompanied minors.85  These centres provide three different levels of 
supervision, based on the level of care required by particular unaccompanied minors.  These 
are (with supervisor ratios): apartment sharing groups (1:10), residential homes (1:15), and 
supervised accommodation (1:20).86  State-based accommodation is generally run by NGOs 
and private companies, and federal accommodation by a private organisation.   
During 2015 and 2016, when arrivals of unaccompanied minors were significantly higher, 
reception facilities were strained.  Whilst unaccompanied minors should stay in Traiskirchen 
for a short time, ideally less than 20 days, delays in the admission procedure in these years 
caused stays of up to nine months.87  The Traiskirchen facility is equipped to hold 1,750 
persons,88 though despite these limitations the facility hosted up to 4,500 asylum seekers, 
including 1,250 unaccompanied minors, in 2015 and 2016.89  At that time, conditions in 
Traiskirchen were described as inadequate, 90  with Amnesty International and 
Asylkoordination Österreich (a local NGO) reporting overcrowding, poor hygiene, and a lack 
of supervision for unaccompanied minors. 91   In a 2015 report, the Ombudsman 
[Volksanwaltschaft] found numerous problems with the accommodation of asylum seeking 
unaccompanied minors.92  By mid-2016, accommodation periods for unaccompanied minors 
in Traiskirchen fell to a month on average, and the number of persons in the facility was 
                                                 
84  Basic Welfare Support Agreement, Article 4. 
85  Knapp, n 75, 80. 
86  Basic Welfare Support Agreement, Article 9.    
87  ECRE, ‘The Length of Asylum Procedures in Europe’ (2016) 3-4. 
88  ECRE, ‘Navigating the Maze: Structural Barriers to Accessing Protection in Austria’ (December 2015) 23. 
89  Ibid 23; IOM and EMN, n 5, 25. 
90  Koppenberg, n 2, 60; see also Dursun and Sauer, n 8, 95. 
91  Asylkoordination Österreich, Aktuelle Entwicklungen Österreich (5 July 2016) Unbegleitete Minderjährige 
Flüchtlinge <http://umf.asyl.at/aktuell/>; Amnesty International, ‘Quo Vadis Austria? Die Situation in 
Traiskirchen darf nicht die Zukunft der Flüchtlingsbetreuung in Österreich Werden’ (2015). 
92  Volksanwaltschaft, Serie Kinderrechte: Mangelnde Betreuung Von Unbegleiteten Minderjährigen 
Flüchtlingen (23 February 2015) <http://volksanwaltschaft.gv.at/artikel/serie-kinderrechte-mangelnde-
betreuung-von-unbegleiteten-minderjaehrigen-fluechtlingen>; IOM and EMN, n 5, 25.  
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substantially reduced. 93   As of 29 December 2017, 126 unaccompanied minors were 
accommodated in federal reception centres.94 
 Care and Support  
 Welfare  
Care and support for unaccompanied minors in the asylum process is regulated by the Basic 
Welfare Support Agreement, which guarantees ‘temporary basic welfare support for foreigners 
in the federal territory who are in need of assistance and protection’.95  Unaccompanied 
minors who are in the admission and asylum procedures, who have been granted asylum or 
subsidiary protection, who have received a negative decision pending return, who cannot be 
deported due to legal or factual reasons, or who have residence permits for individual protection 
are all eligible for support.96  Welfare is funded by the Federal Government, and administered 
by its agencies during the admission procedure.  It is administered by the states during the 
asylum procedure, with services generally contracted out to NGOS and private organisations.97 
The articles of the Basic Welfare Support Agreement are fairly comprehensive and include 
funding for, inter alia, counselling, travelling expenses for school, clothing, and spending 
money.98  Article 7 acknowledges that unaccompanied minors require more extensive support, 
including 
1. Structuring a daily routine (education, leisure time, sport, group and individual activities, household 
tasks) suited to their needs,  
2. Dealing with questions relating to the age, identity, origin and residence of family members,  
3. Clarifying future prospects in conjunction with the authorities,  
                                                 
93  ‘Im April 544 Unbegleitete Minderjährige in Traiskirchen’, ORF (Online), 13 June 2016 
<http://volksgruppen.orf.at/diversitaet/stories/2780082/>. 
94  Knapp, n 75, 79. 
95  Article 1.  
96  Basic Welfare Support Agreement, Article 2(1). 
97  Basic Welfare Support Agreement, Articles 3 and 4; Knapp, n 41, 60. 
98  Article 6. 
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4. Arranging for family reunification, where appropriate, and  
5. Formulating, where applicable, an integration plan and measures for the organization of educational, 
training and vocational preparation activities, exploiting existing offers, with the aim of achieving self-
sufficiency. 
 
Although mechanisms exist in the Basic Welfare Support Agreement for withdrawal of welfare 
support in certain circumstances (e.g. due to a criminal conviction or act of violence), in 
practice support is rarely, if ever, withdrawn from unaccompanied minors.99  
Austrian NGOs have argued that the monetary amounts allocated by the Basic Welfare Support 
Agreement are insufficient for the level of care envisioned by its provisions, and are far less 
than the sums provided to the Children and Youth Service for the care of Austrian minors.100  
While the amounts provided for Austrian minors are primarily determined by their needs and 
best interests, with legislated minimums but no maximum amounts, funding for foreign 
unaccompanied minors is capped at a low level.101  The legislated amount for accommodation 
and care of foreign unaccompanied minors is between EUR 40.50 and 95 a day,102 while the 
minimum for Austrian minors is EUR 120.103  Nonetheless, Dursun and Sauer state that the 
standard of care and support for unaccompanied minors is generally sufficient.104 
 Healthcare and Education 
Provision of healthcare to unaccompanied minors is tied to the Basic Welfare Support 
Agreement, and is generally considered to be of a good standard.105  Article 6(1)(5) provides 
healthcare in line with standard general health insurance provided to Austrian nationals, 
including emergency treatment.106  Specialised treatment may be paid for on request by either 
                                                 
99  Koppenberg, n 2, 61; Basic Welfare Support Agreement, Article 6(3) and Article 2(4). 
100  IOM and EMN, n 5, 25; Koppenberg, n 2, 58-59; Interview with Asylkoordination, 8 November 2016.  
101  Basic Welfare Support Agreement, Article 9; see also FRA, n 66, 23. 
102  Knapp, n 75, 66. 
103  Basic Welfare Support Agreement, Article 9. 
104  See generally Dursun and Sauer, n 8. 
105  Koppenberg, n 2, 58. 
106  Basic Welfare Support Agreement, Article 6(4). 
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the states or the Federal Ministry of Interior.107  While unaccompanied minors may also be 
provided with psychological support or counselling under the Basic Welfare Support Agreement, 
in practice such services are not always available due to high demand and restricted funding.108   
Education, which is administered jointly by federal and state authorities, is compulsory for 
minors below the age of 14 staying in Austria permanently (defined as at least one semester).109  
Minors who are temporarily in Austria are entitled to education up to the age of 14, but it is not 
compulsory for them to attend school.110  In practice, only minors who have been admitted to 
the asylum procedure gain access to compulsory education.  Education in admission centres 
is generally rudimentary or non-existent. 111   German language lessons are more widely 
available and are provided for under the Basic Welfare Support Agreement, as well as by certain 
other government and NGO programs.112       
Unaccompanied minors above the compulsory schooling age of 14 often find it difficult to 
access secondary education, particularly because entry exams for such minors are the same as 
other Austrian children and there are limited places.  Given that unaccompanied minors often 
have inferior German language skills, and have usually had interrupted or significantly reduced 
primary education, passing entry exams for secondary education institutions is difficult.113  In 
recognition of this difficulty a number of NGOs run ancillary education programs aimed at 
helping minors achieve further, non-compulsory education. 
                                                 
107  Basic Welfare Support Agreement, Article 6(1)(6); Knapp, n 41, 73. 
108  Basic Welfare Support Agreement, Article 7(1); Koppenberg, n 2, 58. 
109  Austrian Compulsory Schooling Act [Bundesgesetz uber die Schulpflicht], BGBI Nr 76/1985, § 1(1); 
Federal Constitutional Act [Bundesverfassungsgesetz], BGBl 1/1930, Articles 14 and 14a. 
110  Federal Law on Compulsory Education [Schulpflichtgesetz], BGBl 76/1985, § 17. 
111  Heinz Fronek, Unbegleitete Minderjahrige Fluchtlinge in Osterreich (Mandelbaum Verlag, 2010) 144-145, 
149; see also Knapp, n 41, 72. 
112  Basic Welfare Support Agreement, Article 9; Koppenberg, n 2, 66. 
113  Daniela Blecha, ‘Best Practices for a Coordinated Approach to Assist (Former) Unaccompanied Minor 
Asylum Seekers in Austria’ (IOM, February 2012) 40. 
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 Guardianship 
§ 209 of the General Civil Code mandates that the Children and Youth Service take 
guardianship of any minor found in Austria without their parents.  The provision applies to 
all minors regardless of their age, citizenship, or residency status.114  The Children and Youth 
Service must apply to the courts within eight days of being notified of an unaccompanied minor, 
and they should be appointed as the minor’s guardian if no other suitable person (i.e. a relative) 
can be found.115   
The priority for guardians of unaccompanied minors is the best interests of the child, which 
must be the primary consideration for any action taken by the Children and Youth Service or 
the courts.116  Specific duties of guardians include, inter alia, general care and ensuring 
physical well-being, health, personal development, and cultural and linguistic orientation of 
the minor.117  Although guardians are also responsible for legal representation,118 in most 
cases this role is outsourced to NGOs or other third parties.119      
In practice, the state-based structure of the Children and Youth Service, which have separate 
offices in each state 120  (each with different implementation legislation) has resulted in 
substantial delays to the guardianship appointment process.  Unaccompanied minors in 
Traiskirchen are generally not under the care of the Children and Youth Service, and instead 
receive basic assistance from the Federal Ministry for the Interior.121  They have to wait until 
                                                 
114  Supreme Court [Oberster Gerichtshof], 7Ob209/05v. 
115  General Civil Code, § 211(1). 
116  General Civil Code, § 138. 
117  General Civil Code, § 160; G Friedl, ‘Die Stelling Unbegleiteter Minderjahriger Asylwerber im 
Asylverfahren Sowie in Ausgewahlten Grundversorgungsverfahren’ (2010) 2 Fremden- und Asylrechtliche 
Blätter 67, 74. 
118  General Civil Code, § 167. 
119  Heinz Fronek and Marie Rothkappel, ‘Implementing the Core Standards for Guardians of Separated 
Children in Europe: Country Assessment: Austria’ (Asylkoordination Osterreich, 2013) 17. 
120  FRA, Guardianship Systems for Children Deprived of Parental Care in the European Union: With a 
Particular Focus on their Role in Responding to Child Trafficking (Publications Office of the European 
Union, 2015) 27. 
121  Safeguard, ‘Safer with the Guardian: Transnational Report Europe’ (2016) 35. 
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they have been allocated to a state-run centre for a guardian to be appointed.122  In addition, 
and to varying degrees in different states, resolution of guardianship by the courts may take 
substantially longer than the stipulated time limit, with FRA noting substantial delays persisting 
into 2018.123  NGOs attribute these delays to court processing times, the high number of 
applications, and the desire of the authorities to suspend a decision until it is certain the minor 
will stay in Austria.124  Mancheva and Nonchev state that the lack of consistent and best 
practice in appointing legal guardians for unaccompanied minors ‘constitutes a serious deficit 
in the adequate protection of children’s rights’.125   
Despite the articulation of specific guardianship duties in the General Civil Code, a 2016 report 
states that limited funding for the Children and Youth Service causes unaccompanied minors 
to rarely receive the level of support afforded to Austrian nationals.126  In particular, the 
caseload of guardians for unaccompanied minors is much higher, such that many minors are 
unaware of whether they have a guardian, or how to contact them.127     
 Legal Representation 
There is no right to free legal representation in Austria, 128  though in practice free legal 
assistance is available to all persons during the admission procedure to the asylum process, 
with legal advisors obliged to attend all interviews in the case of unaccompanied minors.129  
Legal assistance is appointed by the Federal Ministry for the Interior, with advisors provided 
by organisations contracted by the Austrian Government. 130   While there is also no 
entitlement to legal assistance during the asylum procedure, free legal support may be arranged 
                                                 
122  Knapp, n 41, 53. 
123  FRA, n 66, 15; see also FRA, n 120, 47. 
124  See, eg, Fronek and Rothkappel, n 119, 16. 
125  Mila Mancheva and Andrey Nonchev (eds), Assisting and Reintegrating Child Victims of Trafficking: 
Improving Policy and Practice in the EU Member States (Centre for the Study of Democracy, 2013) 40. 
126  Safeguard, n 121, 37-38. 
127  Ibid 38. 
128  Koppenberg, n 2, 62. 
129  BFA-Verfahrensgesetz, § 49(1), (2), and (3). 
130  BFA-Verfahrensgesetz, § 48; Knapp, n 41, 53. 
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by the Federal Ministry for the Interior, a provincial Children and Youth Service (as the minor’s 
guardian) or, in some cases, NGOs.131  In the case of an appeal against a negative asylum 
decision or removal order, free legal assistance is provided and arranged by the Federal 
Chancellery [Bundeskanzleramt], though this is often limited to advice rather than 
representation in court.132  For victims of trafficking there is an entitlement to legal assistance 
on request, and when needed to guarantee the exercise of procedural rights.133       
UNHCR has noted a lack of information for minors about who their advisor is, and that because 
minors do not meet their advisor before the initial interview they often believe the advisor to 
be working with the authorities.134  Legal advisors are not required to have special expertise 
on children and no extra time is funded for assisting unaccompanied minors – despite the need 
of minors for greater and specialised assistance in navigating asylum procedures.135   
 Victims of Trafficking 
Legal protections granted to victims of trafficking are linked to criminal procedures against 
offenders.  In this respect, § 10 of the Code of Criminal Procedure ensures that all victims of 
crime are informed of their rights and are able to participate in criminal proceedings.  During 
legal proceedings victims of trafficking have rights to access psychosocial, legal, and 
translation services, and if necessary may be provided with special, sensitive evidence-giving 
and interview procedures.136  Victims of trafficking may bring a claim for compensation, 
which may be heard simultaneously with a criminal proceeding.137  Unaccompanied minors 
who have been trafficked or who are witnesses to trafficking, and minors who are victims of 
                                                 
131  BFA-Verfahrensgesetz, § 50(1); ECRE, ‘Right to Justice: Quality Legal Assistance for Unaccompanied 
Children, Comparative Report’ (July 2014) 31-32. 
132  Federal Office for Immigration and Asylum Procedures Act, §§ 48(4), 52(1) and (2); ECRE, n 131, 32. 
133  Code of Criminal Procedure [Strafprozeßordnung], BGBI Nr 631/1975, §§ 65(1)(a) and (b), and 66(2). 
134  UNHCR-Büro in Österreich, ‘Erhebung zu Qualitatsstandards der Rechtsberatung im Osterreichischen 
Asylverfahren: Abschlussbericht’ (2013). 
135  Federal Office for Immigration and Asylum Procedures Act, § 48(1). 
136  Code of Criminal Procedure, §§ 56, 66, 70, and 165.  See also Second Protection Against Violence Act 
[Zweites Gewaltschutzgesetz], BGBl I Nr 40/2009. 
137  Code of Criminal Procedure, §§ 67 and 69.  
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violence, may obtain a Residence Permit for Individual Protection [Aufenthaltsberechtigung 
besonderer Schutz] under § 57 of the Asylum Act.  The Permit is valid for a year though may 
be renewed.138   
 
The only Austrian State with specialised services and accommodation for child victims of 
trafficking is Vienna, which runs the so-called ‘Drehscheibe Centre’.  The Centre provides 
psychological care as well as emergency shelter, medical care, and legal assistance to trafficked 
unaccompanied minors. 139   GRETA found that there are no national standards for child 
victims of trafficking in Austria, and notes the findings of the UNCRC that ‘child victims of 
trafficking often have no effective access to free legal assistance or psychological support’.140  
While regional and nation-wide government-run victim protection centres, as well as clear rules 
and regulations, have been proposed for trafficked children, any such measures have yet to be 
implemented.141  In response to these criticisms the Austrian Federal Government is currently 
developing a national referral mechanism, as well as training manuals for identification and 
protection, for child victims of trafficking.142 
 STATUS OF SMUGGLED UNACCOMPANIED MINORS 
 Asylum Seekers 
Smuggled unaccompanied minors who apply for asylum may be granted refugee or subsidiary 
protection status by the Federal Office for Immigration and Asylum, subject to exclusion 
                                                 
138  Asylum Act, § 54(2). 
139  US Department of State, ‘2016 Trafficking in Persons Report – Austria’ (2016). 
140  GRETA, ‘Report Concerning the Implementation of the Council of Europe Convention on Action against 
Trafficking in Human Beings in Austria’ (Council of Europe, 12 October 2015) 29-30; UNCRC, 
Concluding Observations on the Combined Third and Fourth Periodic Report of Austria, UN Doc 
CRC/C/AUT/CO/3-4 (3 December 2012). 
141  Working Group on Child Trafficking, ‘Prevention of Trafficking in Children and Protection of Victims of 
Child Trafficking’ (Bundesministerium für Bildung, Wissenschaft und Forschung, 2009) 22-23. 
142  Task Force on Combating Human Trafficking, ‘National Action Plan on Combating Human Trafficking for 
the Period 2015-2017’ (Bundesministerium für Europa, Integration und Äußeres, 2015). 
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grounds.143  Refugee status is determined pursuant to the definition of a refugee in the Refugee 
Convention.144  Subsidiary status is granted if removal of a minor would 
constitute a real risk of violation of Article 2 or Article 3 of the European Convention on Human Rights or 
of Protocol No. 6 or Protocol No. 13 to the Convention or would represent for the alien as a civilian a serious 
threat to his life or person as a result of arbitrary violence in connection with an international or internal 
conflict.145    
Any person who is granted refugee status in Austria is given a three year residence permit, 
which is subject to automatic review after three years.146  Where subsidiary protection is 
granted a person receives a one year residence permit, which may be extended by two years 
(and every two years thereafter) following an application and review of the person’s protection 
status.147  Persons with refugee or complementary status have full access to the labour market 
and may attain citizenship after a period of permanent residence.148  The status of asylum can 
be withdrawn if a reason for ineligibility exists (i.e. the person constitutes a threat to national 
security), a ground of cessation in Article 1(C) of the Refugee Convention arises,149 or if the 
person’s ‘vital interests’ exist in another country.150 
 Other Status 
Smuggled unaccompanied minors who do not seek asylum and have no legal right to reside in 
Austria retain their status as unlawful foreigners.  Persons whose removal from Austria would 
violate the right to family life under Article 8 of the ECHR may be granted a Residence Permit 
Plus [Aufenthaltsberechtigung plus].  This is foreseeable in situations where they have joined 
                                                 
143  Asylum Act, §§ 3(2), 3(3), 6(1), 8(3). 
144  Asylum Act, § 3(1). 
145  Asylum Act, § 8(1)(2) [UNHCR translation, emphasis added]. 
146  Asylum Act, § 3(4); ECRE, ‘Asylum on the Clock? Duration and Review of International Protection Status 
in Europe’ (June 2016) 7-8. 
147  Asylum Act, § 8(4). 
148  Citizenship Act [Staatsbürgerschaftsgesetz], BGBI Nr 311/1985, § 11a(4)(1); Act Governing the 
Employment of Foreign Nationals [Ausländerbeschäfttigungsgesetz], BGBI Nr 218/1975, § 1(2)(a). 
149  See 3.6.1. 
150  Asylum Act, § 7. 
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their family in Austria, or where their family has otherwise arrived in the country.151  A 
number of factors must be considered regarding the effect of Article 8 including, inter alia, the 
worthiness of protection and the degree of integration into Austria.  
Any person, including smuggled unaccompanied minors, who is unlawfully in Austria may be 
issued with an identification card for ‘tolerated stay’ [Karte für Geduldete].  Where all other 
residence options are non-applicable or exhausted, but removal of a person would otherwise 
not be admissible due to the possibility of refoulement, a violation of the right to family life, 
or due to factual reasons not caused by the person (i.e. a lack of travel documents), their stay 
in Austria may be deemed ‘tolerated’.152  After one year persons whose residence has been 
‘tolerated’ may apply for a Residence Permit for Individual Protection.153 
 Family Reunification 
Any person who holds refugee status may apply for family reunification within three months 
of a grant of refugee status.154  Where a person holds subsidiary status, family members must 
wait three years after the granting of protection.155  The definition of ‘family member’ under 
the Asylum Act is restricted to the parents, children, or the legal guardian of an unmarried minor 
if that legal relationship pre-existed in the country of origin.156  The definition thus excludes 
siblings.   
The family member must file an application together with substantiating documentation of the 
familial relationship at the relevant Austrian mission. 157   If the family member cannot 
substantiate the familial relationship with written evidence, a DNA test may be carried out.158  
                                                 
151  Asylum Act, § 55. 
152  Policing of Foreigners Act, § 46a. 
153  IOM and EMN, n 64, 55. 
154  Asylum Act, § 35(1); see also Wolfgang Benedek, ‘Recent Developments in Austrian Asylum Law: A Race 
to the Bottom?’ (2016) 17(6) German Law Journal 949, 961 
155  Asylum Act, § 35(2);  
156  Asylum Act, § 2(1)(22).   
157  Asylum Act, § 35(1) and (3).  
158  Policing of Foreigners Act, §§ 11(1) and 12a. 
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The Federal Office for Immigration and Asylum will then examine the application and, if it is 
approved, an entry visa valid for four months will be issued to the family member.159  The 
family member can then travel to Austria and apply for asylum, pursuant to § 17 of the Asylum 
Act.  Family reunification is not possible if the person applying has a criminal record, if there 
is a legal proceeding underway to annul their protection status in Austria, or if the right to 
family life can be exercised in another country pursuant to Article 8 of the ECHR.160 
The evidential burden for proving a familial relationship is high, and the cost of DNA tests is 
substantial.161  The ICMPD notes that the process for family reunification is often lengthy, 
complex, and, combined with the significant delays that generally occur in the asylum 
procedure itself, often results in persons waiting for many years before successful 
reunification.162  Due to the three year waiting period, these delays are further exacerbated 
where subsidiary protection is granted.  Given the manifest impracticality of Austria having 
embassies in all countries of origin, in many cases family members must travel outside their 
country of residence to submit applications.163  
Under the Settlement and Residence Act [Niederlassungs-und Auffenthaltsgesetz] family 
reunification mechanisms exist for ‘third country nationals’ who are not asylum seekers.164  
The exclusion of parents and siblings from the scope of this Act restricts its utility for smuggled 
unaccompanied minors. 
 REMOVAL OF SMUGGLED UNACCOMPANIED MINORS 
Smuggled unaccompanied minors may choose to voluntarily leave Austria.  Counselling on 
the availability and desirability of return is offered by a number of organisations, funded by the 
                                                 
159  IOM and EMN, n 64, 51. 
160  Asylum Act, § 34(2) and (3); ICMPD, ‘Family Reunification Requirements: A Barrier or Facilitator of 
Integration, Country Report Austria’ (European Commission, 2013) 28. 
161  European Legal Network on Asylum and ECRE, ‘Information Note on Family Reunification for 
Beneficiaries of International Protection in Europe’ (June 2016) 40. 
162  See ICMPD, n 160, 78. 
163  Ibid 77-78. 
164  BGBI I Nr 100/2005, § 2(1)(9). 
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Federal Ministry for the Interior, and financial assistance for travel and reintegration is also 
provided.165  IOM’s Austria office is generally responsible for organisation of the return 
procedure itself.166  It should be noted that voluntary return of unaccompanied minors is 
rare.167  Although consolidated statistics are not available, in 2015 the IOM assisted the 
voluntary return of 27 unaccompanied minors.168 
In Austria, IOM requires three conditions to be met before it assists the voluntary return of an 
unaccompanied minor.  There must be written consent of the minor’s guardian in Austria 
stating it is in the minor’s best interests, written confirmation from a suitable guardian in the 
country of return (this may be a youth welfare authority), and background data and information 
on the minor.  If the unaccompanied minor was trafficked a risk analysis must also be carried 
out.169  In some cases, IOM will carry out an interview with the minor’s family in the country 
of origin, where appropriate, in order to determine the returned minor’s potential socio-
economic situation and access to school and medical care.170  
A comprehensive legal framework for forced removal of foreigners exists in Austria, however, 
in practice removals of unaccompanied minors, including Dublin transfers, are ‘rather 
exceptional’.171  A 2015 report notes that most unaccompanied minors are granted legal status 
in Austria and removal is ‘very uncommon’.172  Any forced removal of an unaccompanied 
minor must ensure that the minor can be handed to a ‘family member, legal guardian or a 
suitable reception facility in the country of return’.173  Termination of residence and forced 
                                                 
165  Federal Office for Immigration and Asylum Procedures Act, § 52a. 
166  IOM and EMN, n 64, 59-60; see also IOM Austria, Assisted Voluntary Return and Reintegration, 
<http://www.iomvienna.at/en/assisted-voluntary-return-and-reintegration>.  
167  Koppenberg, n 2, 82-83. 
168  Email from Saskia Koppenberg, IOM Austria to Joseph Lelliott, 7 October 2016.  
169  Koppenberg, n 2, 82-83. 
170  See IOM Austria, FamA – Family Assessment of Unaccompanied Migrant Children Wishing to Voluntarily 
Return to Their Country of Origin <http://www.iomvienna.at/en/fama>. 
171  Koppenberg, n 2, 81. 
172  Gomilkó et al, ‘Minors in Assisted Voluntary Return (and Reintegration) Situations in the Case of Austria: 
Practices, Challenges and Recommendations’ (Regional Academy on the United Nations, December 2015) 
5, 7. 
173  Policing of Foreigners Act, § 46(3). 
CHAPTER FIVE   Summary  
 
183 
 
removal may be imposed by the Federal Office for Immigration and Asylum dependant on the 
following conditions: any application for asylum has been rejected, the principle of non-
refoulement is not engaged, the return does not contravene Article 8 of the ECHR, and the 
minor is not entitled to another residence permit.174 
 SUMMARY 
Significant numbers of unaccompanied minors have entered Austria irregularly in the past 
decade; many of them assisted by migrant smugglers.  Levels of arrivals rose drastically in 
2015 but have since dropped substantially.  Persons who smuggle such minors may be 
prosecuted under Austria’s migrant smuggling offences, which comprehensively reflect the 
requirements of the Smuggling of Migrants Protocol.  Where smugglers expose minors to 
inhuman conditions or endanger their lives, this conduct falls under Austria’s aggravated 
smuggling provisions, while exploitation of minors may come within the country’s trafficking 
offences.  
Austria’s legal framework provides a broad scope of protection to smuggled unaccompanied 
minors.  They generally receive adequate accommodation, welfare, healthcare, education, and 
legal representation.  Legal and practical measures provide additional protection to victims of 
trafficking.  Minors have full access to asylum procedures and, where adjudged to require 
international protection, legal status based on refugee and complementary grounds. 
Nonetheless, facets of Austrian law and practice depart from international law and best practice, 
and in some cases have substantive negative impacts on smuggled unaccompanied minors.  
Age assessment practices are not compliant with international best practice, insofar as invasive 
medical procedures are used and assessments are ordered as of course rather than only as 
reasonably necessary.  Access to family reunification is restrictive and subject to various 
conditions that potentially prohibit access to smuggled unaccompanied minors, in particular 
three year waiting times for holders of subsidiary protection.  Many experts have observed 
                                                 
174  Policing of Foreigners Act, § 52; Asylum Act, § 10. 
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long delays in asylum procedures for unaccompanied minors, with waiting times often 
exceeding a year.  Some reports suggest that status determinations are often delayed until 
minors have turned 18.  Importantly, unaccompanied minors are not exempted from laws 
allowing refusal at the border or forced removal, and minors over the age of 14 may be subject 
to prolonged immigration detention. 
Care for smuggled unaccompanied minors in Austria is generally provided through the 
country’s asylum system.  The structure of Austria’s legal framework encourages 
apprehended minors to apply for international protection; doing so forestalls the application of 
administrative penalties for illegal entry and stay, prevents rejection at the border or forcible 
removal, and provides access to welfare through the Basic Welfare Support Agreement.  
Further, there are few avenues for legal status outside the asylum system, with other types of 
visas rarely granted.  It is notable that unaccompanied minors are cared for outside the 
framework of Austria’s national child protection system, which provides higher levels of 
welfare support (predominantly to Austrian nationals). 
  
 CHAPTER SIX 
ITALY 
Italy is a major transit and destination country for irregular migrants.  The country receives 
high numbers of unaccompanied minors from Africa, the Middle East and South Asia, the 
majority of whom use migrant smugglers to enter the country by sea.  Italy has legislated 
migrant smuggling offences, and has numerous laws and procedures affecting the protection of 
smuggled unaccompanied minors.  Although many of the rights of such minors are reflected 
in Italian law,1 strain on the capacity of the country’s reception system means that smuggled 
unaccompanied minors often face inadequate access to appropriate accommodation and other 
basic services. 
 LEVELS AND CHARACTERISTICS 
 Available Data 
The level of irregular migration to Italy is exceptionally high by any standard and has further 
increased in recent years.  While the number of irregular migrants arriving in Italy dropped 
from 36,951 in 2008 to 4,406 in 2010, since 2014 over 620,000 migrants have arrived 
irregularly by boat.  The circumstances, methods, and routes used to bring irregular migrants 
to Italy indicate that maritime arrivals, which account for most irregular arrivals, are usually 
facilitated by migrant smugglers.2    
                                                 
1  See Legge 7 aprile 2017, n. 47 [L 47/2017]; UNICEF, UNICEF Hails New Italian Law to Protect 
Unaccompanied Refugee and Migrant Children as Model for Europe (2017) 
<https://www.unicef.org/media/media_95485.html>.                  
2  See, eg, UNHCR, ‘The Sea Route to Europe: The Mediterranean Passage in the Age of Refugees’ (1 July 
2015) 14; see generally Altai Consulting, ‘Migration Trends Across the Mediterranean: Connecting the 
Dots’ (IOM, 2015); European Commission, DG Migration and Home Affairs, ‘A Study on Smuggling of 
Migrants Characteristics, Responses and Cooperation with Third Countries’ (September 2015) 22. 
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Data for smuggled unaccompanied minors entering Italy are not available.  UNHCR records 
irregular maritime arrivals of unaccompanied minors from 2014 onwards.  The Italian 
Government and Eurostat record asylum applications submitted by unaccompanied minors.   
Figure 5: Italian statistics relating to unaccompanied minors (UM) (according to calendar year)3 
 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 
Total maritime 
arrivals 
36951 9573 4406 62692 13267 42925 170100 153842 181436 119369 
Maritime arrivals 
(UM)  
      13026 10820 25846 15779 
UM as % of total       7.66 7.67 14.25 13.22 
Main Nationalities 
(UM) (UM as % of 
total nationality 
arrivals) 
          
 Egypt       2007  1550  2459 n/a 
   (% Total)       49 65 58 n/a 
 Eritrea       3394  2995 3714 1219 
   (% Total)       10 8 18 17 
 The Gambia       1208  879  3119 1417 
   (% Total)       14 13 27 24 
 Mali       483  370  1302 993 
   (% Total)       5 7 14 14 
 Nigeria       461  901 2932 1228 
   (% Total)       5 5 8 7 
 Somalia       1481  1066  1535 964 
   (% Total)       26 10 22 33 
                                                 
3  Statistics available from UNHCR, Operational Portal, Refugee Situations (2018) 
<https://data2.unhcr.org/en/situations/mediterranean/location/5205>; Eurostat, You Key to European 
Statistics <http://ec.europa.eu/eurostat/web/asylum-and-managed-migration/data/database>.  
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 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 
Total asylum 
applications 
30140 17640 10000 40315 17335 26620 64625 83540 122960 128850 
Asylum 
applications  
(UM) 
573 420 305 825 970 805 2505 4070 6020 9945 
UM as % of total 1.90 2.38 3.05 2.05 5.60 3.02 3.88 4.87 4.90 7.72 
Main Nationalities 
(UM) 
          
 Bangladesh 10 10 10 30 40 70 180 430 445 1130 
 Cote d’Ivoire  22 13 123 215 5 30 195 470 775 
 The Gambia  28   50 115 950 1200 1720 2125 
 Mali    90 175 70 290 320 460 790 
 Nigeria  72 12 43 28 40 275 580 765 1165 
 Guinea 0 10 15 40 60 15 40 150 500 1045 
 
Figure 5 shows that large numbers of unaccompanied minors have arrived in Italy by sea in 
2014 (13,026) and 2015 (10,820), constituting approximately 7.70% of irregular maritime 
arrivals in both years.  The numbers and percentage of arrivals increased further in 2016 to 
25,846 and 14.25% respectively, before dropping to 15,779 in 2017.  Although data for 
maritime arrivals of unaccompanied minors is not available for previous years, arrivals of all 
persons were much lower, with a high of 62,692 in 2011 compared to 170,100 in 2014 and 
140,987 in 2015.   
Asylum application data shows a significant increase in applications by unaccompanied minors 
from 2014 to 2017, compared to previous years.  The number of applications lodged by 
unaccompanied minors has trended upwards from just 573 in 2008 to 9,945 in 2017.  
Applications by unaccompanied minors as a percentage of total applications also increased 
from 1.90% 2008 to 7.72% in 2017. 
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Comparison between asylum applications and maritime entry numbers for the years 2014 to 
2017 suggest that most unaccompanied minors entering Italy do not claim asylum in the country.  
This trend is consistent across other years, and that adult migrants are similarly unlikely to 
claim asylum in Italy.4  Official data on unaccompanied minors who abscond from public care 
facilities further suggests that minors often choose to not seek asylum in Italy.  A report 
published in 2017 states that over 5000 unaccompanied minors were reported to have 
absconded from Italy’s reception system.5  Other sources suggest the number is far higher.6 
 Profile and Origin 
Most unaccompanied minors who apply for asylum in Italy are male.  For example, of the 805 
asylum applications lodged by unaccompanied minors in 2013, only 44 or 5.47% were lodged 
by females.7  The vast majority of unaccompanied minors applying for asylum in Italy are 
older than 14.  Of total asylum applications from 2007 to 2013 (3,898), only 133 (3.41%) 
unaccompanied minors were below the age of 14.8  Information from Save the Children 
released in 2017 indicates that numbers of female unaccompanied minors, and minors below 
14, are increasing.9 
As shown in Figure 5 above, unaccompanied minors predominantly come from African 
countries, especially The Gambia, Mali, Nigeria, and Somalia.  As a percentage of total 
                                                 
4  Mattia Vitello, ‘Policies, Practices and Data on Unaccompanied Minors in 2014’ (Presentation, National 
EMN Conference, 8 October 2014); OECD, ‘Is this Humanitarian Migration Crisis Different?’ (Migration 
Policy Debates No 7, September 2015) 9; see also UNHCR, n 2, 16; ECRE, ‘Common Asylum System at 
a Turning Point: Refugees Caught in Europe’s Solidarity Crisis’ (Annual Report 2014/2015, 2015) 28; 
European Commission, DG Migration and Home Affairs, n 2, 29; Moira Galloway, Monika Smit, and 
Mariska Kromhout, ‘Between Control and Support. The Protection of Unaccompanied Minor Asylum 
Seekers at Risk: The Dutch Case’ (2015) 53(4) International Migration 51. 
5  UNICEF and REACH, ‘Children on the Move in Italy and Greece’ (2017) 42. 
6  Ministero dell’Interno, Persone Scomparse, Aumenta il Numero dei Minori Stranieri da Rintracciare (9 
May 2017) <http://www.interno.gov.it/it/notizie/persone-scomparse-aumenta-numero-dei-minori-
stranieri-rintracciare>.  
7  Institute for Research on Population and Social Policies, ‘EMN Study 2014: Policies, Practices and Data 
on Unaccompanied Minors in 2014’ (National Research Council, 2014) 46. 
8  Ibid 48. 
9  Save the Children, ‘Atlante Minori Stranieri Non Accompagnati in Italia’ (2017). 
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maritime arrivals of individual nationalities, numbers of unaccompanied minors from some 
countries are particularly high. Figure 5 shows that in 2015 and 2016, 65% and 58% of 
maritime arrivals from Egypt were unaccompanied minors.  High proportions of 
unaccompanied minors also come from The Gambia (13% and 27%), and Somalia (10% and 
22%).  On the other hand, unaccompanied minors arriving by boat in 2015 and 2016 from 
Mali and Nigeria generally constituted a smaller percentage of total arrivals from those 
countries.   
 Routes and Methods 
The Central Mediterranean route, which involves sea crossings from Northern Africa to Italy, 
is the primary route for smuggled migrants arriving in Italy.10  Libya is the most common 
point of embarkation.11  Of 170,100 boat arrivals in 2014, approximately 140,000 departed 
from Libya.12  Far smaller numbers depart from other countries, including Egypt, Turkey, 
Greece, and Tunisia.  Smuggling vessels generally try to reach the island of Lampedusa, the 
most southerly point of Italy and one of the closest parts of the EU to the coast of Africa.  
Many of the vessels are intercepted at sea.13   
In order to get to Libya, Nigerian, Malian, and other West African migrants usually travel 
through Niger or Algeria, while Sudanese, Somalis, Ethiopians, and Eritreans mostly travel 
through Sudan or, in fewer cases, Egypt.14  Irregular migrants from the Middle East, or other 
parts of Asia, generally reach North Africa via Jordan.15  
                                                 
10  ECRE, n 4, 28; Mattia Toaldo, Libya’s Migrant-Smuggling Highway: Lessons for Europe (European 
Council on Foreign Relations, 2015) 2; European Commission, DG Migration and Home Affairs, n 2, 24. 
11  Frontex, ‘FRAN Quarterly: Quarter 1 – January-March 2017’ (2017) 16. 
12  Altai Consulting, n 2, 87. 
13  See generally UNHCR, ‘Demographic Breakdown of Sea Arrivals in Italy, per Country of Origin, Selected 
Years’ (2015). 
14  UNICEF, ‘A Deadly Journey for Children: The Central Mediterranean Migration Route’ (2017) 2; Altai 
Consulting, n 2, 84.  
15  See generally Save the Children, n 9, 101-109. 
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Other routes to Italy are used less frequently.16  The Eastern Mediterranean route involves the 
smuggling of migrants from Turkey or Greece to Italy, either by direct travel to Italy by sea, or 
transit through Greece before crossing the Ionian or Adriatic Seas.17 
 CRIMINALISATION OF FACILITATORS  
Italy is a Party to the Protocol against the Smuggling of Migrants by Land, Sea, and Air,18 and 
the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and 
Children.19  Migrant smuggling offences are contained in LD 286/1998, Italy’s principle law 
governing immigration.20  Trafficking in persons offences are set out in the Penal Code 
[Codice Penale].  As a Member of the European Union (EU), Italy’s offences reflect the 
requirements of EU Directive and Framework Decisions on the facilitation of illegal entry.21  
 Smuggling of Migrants 
Any person who illegally promotes, organises, manages, finances, or transports a foreigner into 
Italy, or otherwise takes actions meant to facilitate illegal entry into Italy, or illegal entry into 
another state, may be liable under Article 12(1) of LD 286/1998.  The offence criminalises 
the conduct set out in Article 6(1)(a) and (b) of the Smuggling of Migrants Protocol.  There is 
no requirement of a financial or material benefit to the offender.  This departs from the 
                                                 
16  UNHCR, n 2, 3; ECRE, n 4, 27. 
17  See, eg, Anna Triandafyllidou and Thanos Maroukis, Migrant Smuggling: Irregular Migration from Asia 
and Africa to Europe (Palgrave Macmillan, 2012) 161; Human Rights Watch, Turned Away: Summary 
Returns of Unaccompanied Migrant Children and Adult Asylum Seekers from Italy to Greece (2013) 1, 11; 
see also Angeliki Dimitriadi, ‘Migration from Afghanistan to Third Countries and Greece’ (Hellenic 
Foundation for European and Foreign Policy, 2013) 24. 
18  Opened for signature 12 December 2000, 2241UNTS 507 (entered into force 28 January 2004) 
(‘Smuggling of Migrants Protocol’). 
19  Opened for signature 12 December 2000, 2237 UNTS 319 (entered into force 25 December 2003) 
(‘Trafficking in Persons Protocol’).   
20  Decreto Legislativo 25 luglio 1998, n. 286 [LD 286/1998]. 
21  EU Council Directive 2002/90/EC of 28 November 2002 defining the Facilitation of Unauthorised Entry, 
Transit and Residence [2002] OJ L 328/17; Directive 2011/36/EU of the European Parliament and of the 
Council of 5 April 2011 on Preventing and Combating Trafficking in Human Beings and Protecting its 
Victims, and Replacing Council Framework Decision 2002/629/JHA [2011] OJ L 101/1. 
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definition of migrant smuggling under the Protocol, but is in accordance with the EU 
Directive.22  Persons providing aid or humanitarian assistance to foreigners are exempt from 
liability.23 
Offences relating to illegal stay, criminalising conduct set out in Article 6(1)(c) of the Protocol, 
are dealt with in Article 12(5) and (5-bis) of LD 286/1998.  Article 12(5) makes it an offence 
to facilitate the illegal stay of a foreigner with the intention of gaining an unfair advantage 
because of the foreigner’s illegal status, or in the context of migrant smuggling.  Article 12(5-
bis) covers conduct where a person provides accommodation or rents property to a foreigner 
with illegal status for payment, with the intention of gaining an unfair advantage.  ‘Unfair 
advantage’ in each offence means the conscious imposition of onerous or excessive conditions 
on the foreigner.24  The advantage must be ‘much more beneficial’ to the offender, though not 
necessarily ‘excessively detrimental’ to the foreigner.25  
The offence under Article 12(1) specifically criminalises organising and directing the relevant 
conduct.  Liability under Article 12 is extended to attempts and participation by general 
principles of the Penal Code.26 
 Aggravations 
There are seven aggravating circumstances for the offence in Article 12(1), two of which reflect 
the requirements of Article 6(3)(a) and (b) of the Smuggling of Migrants Protocol (endangering 
the foreigner or subjecting the foreigner to inhuman or demeaning treatment).  The other five 
are not contemplated by the Protocol.27  They include facilitating the entry of five or more 
                                                 
22  EU Council Directive 2002/90/EC of 28 November 2002 defining the Facilitation of Unauthorised Entry, 
Transit and Residence [2002] OJ L 328/17, article 1(1)(a).  Smuggling of Migrants Protocol, article 3(a). 
23  LD 286/1998, article 12(2). 
24  Criminal Court of Cassation [Cassazione Penale] (2013), No. 26457, 18 June 2013 (24 April 2013). 
25  UNODC, ‘The Concept of “Financial or Other Material Benefit” in the Smuggling of Migrants Protocol’ 
(2017) 40. 
26  Penal Code, articles 16, 56 and 110.  
27  LD 286/1998, article 12(3)(b) and (c). 
CHAPTER SIX   Provisions Relating to Illegal Entry  
 
192 
 
foreigners,28 using fraudulent documents,29 and committing the offence for profit.30  The 
aggravation under Article 12(3-ter)(a) relates to minors and increases the penalty where the 
offender facilitates illegal entry of a minor in the context of exploitation in illegal activities. 
 Trafficking in Children 
An offence for trafficking in persons is set out in Article 601 of the Penal Code.31  The offence 
trafficking in persons [Tratta di Persone] aligns with the requirements in Article 3 of the 
Trafficking in Persons Protocol, including the relevant act, means, and purpose elements.  
Consistent with Article 3(c) of the Protocol, the means element is omitted where the victim is 
a minor.  The penalty is increased where a minor is the victim.  Some cases of child 
trafficking may be prosecuted under related offences, including ‘child prostitution’ under 
Article 600-bis and ‘slavery’ under Article 600.32 
 PROVISIONS RELATING TO ILLEGAL ENTRY 
The Border Police [Polizia di Frontiera] may refuse entry to foreigners who do not comply with 
the requirements for lawful entry into Italy, unless foreigners request asylum or require 
humanitarian protection.33  Illegal entry and stay are offences under Article 10-bis of LD 
286/1998.  Italian law provides specific exceptions to these provisions for unaccompanied 
minors.  Article 19 of LD 286/1998, as amended by Article 3 of L 47/2017, states that 
unaccompanied minors may not be refused entry or removed from Italy.34  Article 10 of L 
                                                 
28  LD 286/1998, article 12(3)(a). 
29  LD 286/1998, article 12(3)(d). 
30  LD 286/1998, article 12(3-ter)(b). 
31  As amended by Legge 11 agosto 2003, n. 228 [L 228/2003]; Decreto Legislativo 4 marzo 2014, n. 24 [LD 
24/2014].  See GRETA, ‘Report on Italy under Rule 7 of the Rules of Procedure for Evaluating 
Implementation of the Council of Europe Convention on Action against Trafficking in Human Beings’ 
(Council of Europe, 30 January 2017) 6. 
32  Joy Ngozi Ezeilo, Report of the Special Rapporteur on Trafficking in Persons, Especially Women and 
Children, UN Doc A/HRC/26/37/Add.4 (1 April 2014) [29]. 
33  LD 286/1998, article 10(1). 
34  See 6.6. 
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47/2017 requires unaccompanied minors to be given residence permits on entry, granting 
lawful status until they turn 18.35    
Immigration detention in Italy is carried out through Centres for Identification and Expulsion 
[Centri di Identificazione ed Espulsione].  Pursuant to Article 19(4) of LD 142/2015, 
unaccompanied minors cannot be held in these centres.36  The European Council on Refugees 
and Exiles states that, in practice, the prohibition on immigration detention of unaccompanied 
minors is complied with.37   
 PROTECTION OF SMUGGLED UNACCOMPANIED MINORS 
Italy is a Party to all major international refugee and human rights instruments and subject to 
the requirements of the EU legal framework.  The rights and procedures affecting smuggling 
unaccompanied minors in Italy are set out across numerous laws and procedural guidelines.  
Of particular importance is L 47/2017, which amends and introduces various measures 
affecting the treatment of unaccompanied minors in Italy and grants them numerous rights.      
 Asylum Procedures 
Claims for asylum may be submitted to a head of the Provincial Police [Questore] or the Border 
Police [Polizia di Frontiera].38  An unaccompanied minor must be appointed a legal guardian 
before a claim can progress. 39   Asylum applications are determined at first instance by 
Territorial Commissions for the Recognition of International Protection [Commissioni 
Territoriali per il Riconoscimento della Protezione Internazionale].  There are a number of 
Territorial Commissions throughout Italy, each of which is staffed by four representatives of 
the Ministry for the Interior [Ministero dell’Interno], a representative of the local authority, and 
                                                 
35  See further 6.5. 
36  Decreto Legislativo 18 agosto 2015, n. 142 [LD 142/2015]. 
37  Caterina Bove, ‘Country Report: Italy’ (ECRE, 2017) 90. 
38  Decreto Legislativo 28 gennaio 2008, no. 25 [LD 25/2008], article 26(1). 
39  LD 25/2008, article 26(5). 
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a representative of UNHCR. 40   Following receipt of an asylum application, Territorial 
Commissions must interview the applicant within 30 days, and make a decision within three 
days of the interview. 41   These time limits may be extended where complex issues are 
involved, where a large number of applications are received, or where the applicant fails to 
cooperate.42  A 2017 report notes that in practice, time limits are generally not complied with 
and asylum procedures may take many months, or even years to complete.43 
A single representative, who should be of the same gender as the applicant and trained in 
asylum law and human rights,44 conducts the asylum interview.  Interpreters may be used 
during an interview.45  Vulnerable asylum seekers, including unaccompanied minors, are 
prioritised and their application heard at the first available time.46  Following the interview, 
the representative drafts a recommendation which is voted on by all six members of Territorial 
Commissions.47 
Decisions of Territorial Commissions may be appealed to a Civil Tribunal [Tribunale Civile] 
within 30 days.48  The appeal must be lodged by a lawyer.49  Civil Tribunals do not generally 
hold oral hearings; decisions are usually based on a videotape of the original interview.  
Appeals of decisions of Civil Tribunals to the Courts of Appeal [Corti di Appello] were 
abolished by LD 13/2017, a decision which was criticised by a number of civil society 
organisations in Italy as eroding asylum seekers’ procedural rights.50  Decisions of Civil 
                                                 
40  LD 25/2008, article 4(1-bis), as amended by Decreto Legislativo 22 diciembre 2017, no. 220 [LD 220/2017] 
41  LD 25/2008, article 12(1). 
42  Bove, n 37, 26. 
43  Ibid; see also Maryellen Fullerton, ‘Asylum Crisis Italian Style: The Dublin Regulation Collides with 
European Human Rights Law’ (2016) 29 Harvard Human Rights Journal 57, 78. 
44  LD 25/2008, articles 4(3) and 12(1-bis). 
45  Legge 30 luglio 2002, n. 189 [L 189/2002], article 1-quarter(3). 
46  LD 25/2008, article 28(1)(b); PD 21/2015, article 7(2).  In practice, this may not always occur: ECRE, 
‘The Concept of Vulnerability in European Asylum Procedures’ (September 2017) 42. 
47  Fullerton, n 43, 77-78. 
48  LD 25/2008, article 35(1). 
49  Ibid. 
50  Association for Juridical Studies and Magistratura Democratica, ‘D.L. 13/2017, Sempre più Distanza tra 
Giudici e Cittadini Stranieri’ (Press release, 22 February 2017); see also Francesca Esposito, ‘A Critical 
Look at the Italian Immigration and Asylum Policy: Building “Walls of Laws”’ on Border Criminologies, 
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Tribunals may be appealed, in limited cases and only on errors of law, to the Cassation Court 
[Corte Suprema di Cassazione] – the highest appellate court in Italy.51   
 Age Determination 
Where there is reasonable doubt as to the age of unaccompanied minors, the Public 
Prosecutor’s Office [Procura della Republica] at a Youth Court [tribunale per i minorenni] may 
arrange age determinations.52  Unaccompanied minors must be informed, in the presence of a 
cultural mediator and in a way cognisant of their maturity, of the means of the determination, 
possible results, and potential consequences.53  The determination itself must be carried out 
in a suitable environment by trained professionals, using the least invasive methods possible 
taking into account the age, sex, and physical and mental characteristics of the minor. 54  
Minors must consent to the use of medical procedures and, where necessary for the wellbeing 
of a minor, a cultural mediator may also be present.  A report of the determination must be 
presented to the minor, indicating the margin of error. 55   Where the determination is 
inconclusive, the minor should receive the benefit of the doubt.56  Age determinations may be 
appealed to a court, which must make a decision within 10 days.57  There is evidence that, in 
practice, these procedures are not systematically applied and that, in some cases, wrist x-rays 
are used exclusively.58 
                                                 
University of Oxford (3 July 2017) <https://www.law.ox.ac.uk/research-subject-groups/centre-
criminology/centreborder-criminologies/blog/2017/07/critical-look>.  
51  LD 25/2008, article 35, as amended by Decreto Legge 17 febbraio 2017, n. 13 [DL 13/2017], article 6(13).   
52  LD 142/2015, article 19-bis(4), as amended by L 47/2017, article 5(1). 
53  LD 142/2015, article 19-bis (5), as amended by L 47/2017, article 5(1). 
54  LD 142/2015, article 19-bis (6), as amended by L 47/2017, article 5(1). 
55  LD 142/2015, article 19-bis (7), as amended by L 47/2017, article 5(1). 
56  Ministero dell’Interno, Circular No 17272/7, 9 July 2007. 
57  LD 142/2015, article 19-bis (9), as amended by L 47/2017, article 5(1). 
58  Caterina Bove, ‘Country Report: Italy’ (ECRE, 2018) 54. 
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 Accommodation 
Italy’s reception system for irregular migrants and asylum seekers consists of several stages 
and types of accommodation.59  When smuggled unaccompanied minors first arrive in Italy, 
they are placed in First Aid and Assistance Centres [Centri di Primo Soccorso e Accoglienza].60  
Standard operating procedures regulate operations at First Aid and Assistance Centres, which 
include health and security screening, identification, and fingerprinting.61  Unaccompanied 
minors should be accommodated in dedicated facilities and given special assistance, including 
information regarding applications for legal status and Italian reception and asylum 
procedures. 62   There are currently five First Aid and Assistance Centres located in 
Lampedusa, Trapani, Pozzallo, Taranto, and Messina, the main points of disembarkation for 
maritime arrivals.63   
Unaccompanied minors should be transferred as soon as possible to Reception Centres [Centri 
di Accoglienza].64  Reception Centres are publicly funded and run by local authorities, or 
public and private organisations.65  Further identification procedures may take place in these 
centres,66 as well as further health checks and vulnerability assessments (i.e. whether a minor 
is a victim of trafficking or has a disability).67  Minors usually lodge asylum applications at 
this point.68  Unaccompanied minors may only stay in Reception Centres for 30 days.69   
Following release from Reception Centres, minors must be placed in accommodation within 
the System for the Protection of Asylum Seekers and Refugees [Sistema di Protezione per 
                                                 
59  See generally Fullerton, n 43, 87-91. 
60  These Centres are also deemed as ‘Hotspots’ by the Italian Government’. 
61  Ministero dell’Interno, ‘Standard Operating Procedures (SOPs) Applicable to Italian Hotspots’ (2016). 
62  Ibid 17-18. 
63  Additional hotspots in Palermo, Corigliano Calabro, Crotone, and Reggio Calabria have been earmarked.  
See FRA, ‘Monthly Data Collection on the Migration Situation in the EU’ (April 2017) 75. 
64  Sometimes referred to as Reception Centres for Asylum Seekers [Centri di Accoglienza per Richiedenti 
Asilo]. 
65  LD 142/2015, article 9(2). 
66  LD 142/2015, article 8. 
67  LD 142/2015, articles 9(4) and 17. 
68  LD 142/2015, article 9(1). 
69  LD 142/2015, article 19(1), as amended by L 47/2017, article 4. 
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Richiedenti Asilo e Rifugiati], commonly referred to as SPRAR.70  Funding is provided by 
the Italian Government to municipalities to maintain SPRAR, which includes a variety of 
accommodation types.  Accommodation in flats is most common, with small reception 
centres and community homes used in smaller numbers. 71   Unaccompanied minors are 
generally housed in community homes, which provide a greater level of care and supervision.72  
SPRAR accommodation must provide individuals with individualised care and promote 
socioeconomic inclusion and integration, and place unaccompanied minors in specific 
reception programs.73  Ideally, the capacity of SPRAR must be coterminous with the number 
of unaccompanied minors in a municipality.74     
The available places in Reception Centres and SPRAR facilities are insufficient for the number 
of unaccompanied minors requiring accommodation in Italy, despite continuing efforts to 
increase capacity.75  Article 19(3) of LD 142/2015 states that, where such accommodation is 
insufficient, municipalities may organise additional accommodation for unaccompanied 
minors.  In the case of substantial arrivals of unaccompanied minors in Italy in a short space 
of time, exceeding the capacity of municipality accommodation, the prefect of the relevant 
province may establish temporary reception centres [strutture ricettive temporanee].76  Under 
Article 19(3-bis) of LD 142/2015 such centres must accommodate no more than 50 minors, 
cannot accommodate minors under the age of the 14, and can only accommodate minors for 
the time strictly necessary to transfer them to municipality accommodation or SPRAR facilities.  
The minimum standards applicable to Reception Centres do not apply to temporary reception 
centres.  
                                                 
70  For a brief explanation of the SPRAR systems, see Raffaela Puggioni, Rethinking International Protection: 
The Sovereign, the State, the Refugee (Palgrave, 2016) 179-183. 
71  Bove, n 37, 70. 
72  Ibid. 
73  Ministero dell’Interno, Sistema di Protezione per Richiedenti Asilo e Rifugiati (2016) 
<http://www.sprar.it/english>; LD 142/2015, article 19(2), as amended by L 47/2017, article 12.  
74  LD 142/2015, article 19(2), as amended by L 47/2017, article 12. 
75  See, eg, EMN, ‘2016 Annual Report on Migration and Asylum’ (European Commission, 25 April 2017) 
31. 
76  Formerly referred to as extraordinary reception centres (‘centri di accoglienza straordinaria’). 
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Due to a lack of procedures for distributing unaccompanied minors throughout Italy, and 
reluctance by many Italian municipalities to accommodate them, the majority of 
unaccompanied minors in Italy are accommodated in a small number of regions (Sicilia and 
Calabria host the greatest numbers).77  Insufficient space in Reception Centres and SPRAR, 
combined with the inability of municipalities in these regions to adequately accommodate 
unaccompanied numbers, has resulted in many being housed in poorly maintained and 
equipped temporary reception centres, 78  or held for extended periods in First Aid and 
Assistance Centres.79  Unaccompanied minors often stay longer in First Aid and Assistance 
Centres than adults, due to a lack of available specialised accommodation.80  Lack of access 
to SPRAR accommodation, and the greater care and protection in such centres, leads many 
unaccompanied minors to leave the Italian reception system and travel irregularly through 
Italy.81     
Inadequate reception of unaccompanied minors, as well as failures to grant residence permits, 
access to education and asylum, and appoint guardianship, led to a number of applications to 
                                                 
77  Ministero del Lavoro e delle Politiche Sociali, ‘I Minori Stranieri non Accompagnati (MSNA) in Italia’ 
(31 August 2017) 10. 
78  Letter from Associazione per gli studi giuridici sull’immigrazione to Al Presidente del Senato et al, 28 
July..2016..<https://www.asgi.it/wp-
content/uploads/2016/08/2016_Osservazioni_al_DDL_conversione_DL_113_2016.pdf>; Elena Rozzi, 
‘The New Italian Law on Unaccompanied Minors: A Model for the EU?’ on EU Immigration and Asylum 
Law and Policy (13 November 2017) <http://eumigrationlawblog.eu/the-new-italian-law-on-
unaccompanied-minors-a-model-for-the-eu/>.  
79  Oxfam, ‘Children Alone: Pulled from the Sea, Fallen by the Wayside’ (Media briefing, 8 September 2016) 
3; Amnesty International, ‘Hotspot Italy: How EU’s Flagship Approach Leads to Violations of Refugee 
and Migrant Rights’ (3 November 2016) 29; GRETA, n 31, 9. 
80  Elisa Maimone, Unaccompanied Minors in the Hotspot (24 June 2016) ECRE 
<https://www.ecre.org/unaccompanied-minors-in-the-hotspot/>.  
81  Council of Europe, ‘Report of the Fact-Finding Mission to Italy by Ambassador Tomáš Boček, Special 
Representative of the Secretary General on Migration and Refugees, 16-21 October 2016’ (2 March 2017) 
16; UNICEF and REACH, ‘Situation Overview: Unaccompanied and Separated Children Dropping Out 
of the Primary Reception System’ (2017). 
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the ECtHR throughout 2017.  The Court has made a number of interim orders mandating 
transfer of minors to adequate facilities.82 
 Care and Support 
 Welfare 
Article 18 of LD 142/2015 states that a minor’s best interests are the primary factor in ensuring 
adequate living conditions, protection, welfare, and social development, in accordance with 
Article 3 of the Convention on the Rights of the Child.83  The emotional and psychological 
development of minors should also be assured, as well as their need for recreation. 84  
Minimum requirements for the welfare of unaccompanied minors in the SPRAR system are 
outlined in LD 142/2015, which according to reports are strictly monitored and are generally 
of a high standard.85 
As noted above, the majority of unaccompanied minors in Italy are unable to access the SPRAR 
system, and stay for prolonged periods in temporary accommodation.  In many cases 
minimum standards for welfare are unmet, and minors find themselves in poor conditions with 
inadequate access to basic services.86  A 2017 report found that many unaccompanied minors, 
frustrated at their lack of access to the SPRAR system and concomitant welfare, drop out of 
the Italian reception system.87  Unaccompanied minors outside the reception system are often 
destitute, and many spend prolonged periods without adequate shelter, food, water, and sanitary 
services.88 
                                                 
82  Darboe and Camara v Italy (ECtHR, App No 5797/17, 14 February 2017); Dansu and others v Italy 
(ECtHR, App No 16030/17, 20 March 2017); Sadio and others v Italy (ECtHR, App Nos 3571/17, 3610/17, 
3963/17, 2 February 2017). 
83  Opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2 September 1990). 
84  LD 142/2015, article 18(2-bis) and (4). 
85  Council of Europe, n 81, 12; Oxfam, n 79, 3. 
86  Rozzi, n 78. 
87  UNICEF and REACH, n 5, 42. 
88  UNICEF and REACH, ‘Situation Overview: Unaccompanied and Separated Eritrean Children Outside of 
the Reception System in Rome’ (2017) 5. 
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 Health and Education 
Under Article 14 of L 47/2017 unaccompanied minors have a right to healthcare, provided 
through Italy’s National Health Service.  This right is reflected in Article 32 of the Italian 
Constitution.  Unaccompanied minors should be registered in the Service as soon as possible, 
prior to issue of a residence permit.  They have the same rights as Italian citizens. 89  
Unaccompanied minors also have a right to education, equal to that of Italian citizens.90  
Education is compulsory in Italy until the age of 16, and should be provided from placement 
in a Reception Centre.91  Unaccompanied minors also receive Italian language courses, and 
may enrol in education beyond the compulsory age.92  Access to healthcare and education is 
generally adequate, 93  though some unaccompanied minors continue to face difficulties 
accessing these services.94 
 Guardianship 
Unaccompanied minors should be appointed legal guardians through LD 25/2008 or the 
general provisions of the Civil Code [Codice Civile].  In any case, the guardian is responsible 
for the care, protection, and well-being of the minor. 95   Generally, guardianship for 
unaccompanied minors is assigned to the Mayor of the relevant municipality, and then 
delegated to individuals employed or contracted by the municipality.96  Such persons will 
generally have many minors assigned to their guardianship.97 
Delays in appointing guardians, and the large numbers of minors under the guardianship of 
Mayors and small numbers of delegated officers, have had adverse effects on the care and 
                                                 
89  LD 286/1998, article 34(1), as amended by L 47/2017, article 14. 
90  LD 286/1998, article 38; LD 142/2015, article 21; L 47/2017, article 14. 
91  L 47/2017, article 14(3). 
92  LD 286/1998, article 38 (2); L 47/2017, article 14. 
93  Bove, n 37, 79-80. 
94  Sonia Grigt, The Journey of Hope: Education for Refugee and Unaccompanied Children in Italy 
(Education International, 2017) 33; UNICEF and REACH, n 5, 46. 
95  Bove, n 58, 57. 
96  Ibid. 
97  Ibid. 
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protection afforded to unaccompanied minors.98  Prior to L 47/2017, guardians had to be 
appointed before minors could apply for asylum, resulting in long wait times for asylum 
procedures.99  L 47/2017 made two changes to ameliorate this situation.  First, prior to a 
guardian being appointed, legal representatives from reception centres exercise guardianship 
powers.100   Second, lists of private, volunteer guardians are drawn up by Youth Courts.  
These volunteers are trained by the Regional Ombudsman for Children and may be appointed 
guardians of unaccompanied minors.101  Some provinces (including Palermo) have created 
protocols to aid the training and appointment of guardians,102 and the Italian Government has 
released guidelines on their role.103 
 Legal Representation 
Following the implementation of L 47/2017, unaccompanied minors involved in any way in a 
court procedure have the right to be informed of the availability of legal representation, which 
is paid for by the State.104  Free legal assistance and information may also be provided at 
numerous points of the reception procedure, particularly at Reception Centres.105  UNHCR 
and other NGOs may provide such information.106  The extent to which unaccompanied 
minors have legal representation in practice is unclear from available information.   
                                                 
98  Save the Children, n 9, 140-141. 
99  Rozzi, n 78. 
100  LD 25/2008, article 26, as amended by L 47/2017, article 18. 
101  L 47/2017, article 11. 
102  FRA, ‘Monthly Data Collection on the Migration Situation in the EU’ (July 2017) 83. 
103  Linee Guida per la Selezione, la Formazione e l’Iscrizione Negli Elenchi dei Tutori Volontari (2017) 
<http://garanteinfanzia.s3-eu-west-1.amazonaws.com/s3fs-
public/documenti/Linee%20guida%20tutori%20volontari.pdf>.  
104  PD 115/2002, article 76, as amended by L 47/2017, article 16. 
105  See, eg, LD 25/2008, article 10(2-bis).  
106  Bove, n 37, 32. 
CHAPTER SIX   Protection of Smuggled Unaccompanied Minors  
 
202 
 
 Victims of Trafficking 
Italy’s legal framework protecting child victims of trafficking is set out across numerous 
laws.107  LD 24/2014 requires individual assessments of victims to determine their special 
vulnerabilities and provides for training of officials to identify victims and their vulnerabilities.  
Where asylum applicants are identified as victims of trafficking, they must be referred to the 
protection system for such victims.108  Unaccompanied minors who are victims of trafficking 
should be referred to special assistance programs, which provide psychological, health, and 
legal assistance, and adequate accommodation.109  Such programs should provide for long 
term solutions extending, where appropriate, beyond the age of majority.110  There is, in 
addition, a right to compensation under Article 6 of LD 24/2014, and unaccompanied minors 
also have rights to be heard during any legal proceedings, and legal assistance at the expense 
of the State.111    
Victims of trafficking may be given a special residence permit to allow stay for protection, to 
escape from ‘violence and conditioning of the criminal organisation and to participate in a 
programme of assistance and social integration’.112  The permit lasts for six months, but may 
be extended for one year, or for a greater time if required in the reasons of justice.  The permit 
allows employment and education, and can be converted into a temporary work permit or study 
permit.113 
Numerous reports have expressed concern at the incidence of trafficking of unaccompanied 
minors in Italy, and failures to adequately identify and protect such victims.  In its 2016 report, 
                                                 
107  LD 286/1998; L 228/2003; L 47/2017. 
108  LD 142/2015, article 17. 
109  LD 286/1998, article 18; L 228/2003, article 13(2); L 47/2017, article 17. 
110  L 228/2003, article 13(2); L 47/2017, article 17. 
111  L 47/2017, article 17(2). 
112  Save the Children, ‘Young Invisible Enslaved: Children Victims of Trafficking and Labour Exploitation in 
Italy’ (July 2017) 13; LD 286/1998, article 18(1). 
113  LD 286/1998, article 18(4) and (5); Save the Children, n 112, 21. 
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GRETA stressed the need for ‘safeguarding measures in reception facilities specialised for 
children’, and action to prevent disappearances of unaccompanied minors.114 
 STATUS OF SMUGGLED UNACCOMPANIED MINORS 
 Asylum Seekers 
Foreigners who meet the definition of a refugee under Article 2 of LD 251/2007 may be granted 
refugee status.115  The definition reflects that in the Convention Relating to the Status of 
Refugees, as amended by the 1967 Protocol Relating to the Status of Refugees.116  Persecution 
is defined under Italian law, and includes grave violations of fundamental rights, which may 
constitute the accumulation of various acts, as well as oppression on the basis of race, religion, 
or nationality.117  Foreigners may also be granted subsidiary protection if they would face a 
serious risk of suffering serious harm in their country of nationality.118  Grants of refugee or 
subsidiary status are subject to exclusionary grounds.119  Protection may also be granted on 
humanitarian grounds if foreigners are denied refugee or subsidiary status, but their removal is 
not practicable (i.e. for health reasons).120   
Unaccompanied minors granted refugee or subsidiary status are provided with five-year 
residence permits, which may be renewed.  Either permit allows the holder to work and study 
in Italy.121  Holders of refugee or subsidiary status can be granted long term residence permits 
                                                 
114  GRETA, n 31, 20.  See also Joy Ngozi Ezeilo, Report of the Special Rapporteur on Trafficking in Persons, 
Especially Women and Children, UN Doc A/HRC/26/37/Add.4 (1 April 2014) [17]. 
115  Decreto Legislativo 19 novembre 2007, n. 251 [LD 251/2007]. 
116  Opened for signature 28 July 1951, 189 UNTS 137 (entered into force 22 April 1954); opened for signature 
31 January 1967, 606 UNTS 267 (entered into force 4 October 1967). 
117  LD 251/2007, articles 7 and 8; see generally Dante Figueroa, Refugee Law and Policy: Italy (March 2016) 
United States Library of Congress <https://www.loc.gov/law/help/refugee-law/italy.php#_ftnref18>.  
118  LD 251/2007, article 2(1)(g). 
119  Figueroa, n 117. 
120  Bove, n 37, 27. 
121  LD 251/2007, article 23. 
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after five years, and citizenship after five years and 10 years respectively.122  Humanitarian 
permits are valid for two years.123  
 Other Legal Status 
Pursuant to Article 10 of L 47/2017, an unaccompanied minor may request a residence permit.  
The permit may be granted before a legal guardian is appointed and is valid until the age of 
majority.  In some cases, upon application, this permit may be extended to the age of 21 if this 
is deemed necessary for the social integration and support of the minor.124  In effect, this 
provision is exceptionally broad, and provides a path to temporary legal status for virtually all 
smuggled unaccompanied minors in Italian territory.125 
 Family Reunification 
Unaccompanied minors holding refugee or subsidiary status may apply for family reunification 
under Article 28 of LD 286/1998.126  The right to family unity is enshrined in the Italian 
Constitution, while the right to family reunification is reflected in other legislation.127  When 
implementing the right to family reunification, the best interests of the minor must be given 
priority.128  Unaccompanied minors can apply for reunification with ‘first degree relatives in 
the direct ascending line’ (i.e. parents).129  The parent must apply for an entry visa at an Italian 
consulate or embassy following the application by the minor.130  Official documents must be 
provided to prove the family relationship; if these are not available then DNA tests or other 
checks may be used, at the expense of the applicant.131  In practice, the evidential requirement, 
                                                 
122  LD 286/1998, article 9; Legge 5 febraio 1992, n. 92, articles 9 and 16. 
123  Bove, n 37, 27. 
124  L 47/2017, article 13. 
125  Save the Children, n 1. 
126  As amended by Decreto Legislativo 3 ottobre 2008, n. 160. 
127  Legge 30 Dicembre 1986, n. 943. 
128  LD 286/1998, article 28(3). 
129  EMN, ‘EMN Focussed Study 2016 Family Reunification of TCNs in the EU: National Practices – Italy’ 
(2016).  
130  Ibid. 
131  Ibid. 
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and the lack of Italian embassies and consulates in some countries, may prove barriers to family 
reunification.132   
 REMOVAL OF SMUGGLED UNACCOMPANIED MINORS 
Article 19 of LD 286/1998 prohibits the removal of unaccompanied minors, except where they 
endanger national security or public order and such removal would not pose a risk of serious 
harm.133  Under Article 8 of L 47/2017, unaccompanied minors may be voluntarily removed 
from Italy with the consent of a Youth Court.  This has to be in the minor’s best interests, 
following input by the minor and the minor’s appointed guardian.  There must also be a report 
by a social worker, and a survey on the possibility of family reunification in the country of 
origin or third country.  Family tracing may be carried out by IOM and the Ministry of Labour 
and Social Policies [Ministero del Lavoro e Delle Politiche Sociali] in pursuit of voluntary 
repatriation.134   
 SUMMARY 
The scale of smuggling of unaccompanied minors to Italy is particularly high and has risen 
further up until 2017.  The conditions smuggled unaccompanied minors face during their 
journeys to Italy are well documented, with instances of abuse and exploitation in Africa 
exceptionally high and frequent fatalities in the Mediterranean. 135   UNICEF expressed 
concerns that many smuggled unaccompanied minors who enter Italy are also victims of 
trafficking.136   
                                                 
132  Ibid. 
133  LD 286/1998, articles 19(1-bis) and 13(1). 
134  IOM and Ministero del Lavoro e Delle Politiche Sociali, Family Tracing Italy 
<http://www.familytracingitaly.org/index.php/en/investigations>.  
135  UNICEF, ‘A Child is a Child: Protecting Children on the Move from Violence, Abuse, and Exploitation’ 
(2017) 15. 
136  Ibid. 
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Italy’s laws criminalising migrant smuggling reflect EU law and the Smuggling of Migrants 
Protocol, which it co-authored, although these offences omit the financial and material benefit 
element.  The aggravation to the migrant smuggling offence in Article 12(3-ter)(a) of LD 
286/1998 concerning entry of a minor in the context of exploitation is noteworthy because it 
acknowledges that illegal entry of minors may be concurrent with circumstances of exploitation, 
and that such conduct deserves greater punishment.  To an extent, the aggravation under 
Article 12(3-ter)(a) overlaps with conduct constituting trafficking in persons and is thus, 
obliquely, an example of the indeterminacy between the crimes.137    
Italian law provides rights-based protections to smuggled unaccompanied minors which are, in 
many cases, consistent with principles of international law.  The country has taken recent 
steps to further improve this protection: L 47/2017, passed in April 2017, specifically addresses 
unaccompanied minors.  The best interests of the child principle, the right to be heard, rights 
to healthcare and education, and legal representation are reflected in Italy’s legal framework.  
The removal of unaccompanied minors and their immigration detention are prohibited.  
Unaccompanied minors are provided temporary legal status, there are provisions for family 
reunification, and there are assistance programs and pathways to legal status for victims of 
trafficking.  Beyond legislation, the Italian Government has continued to take steps to 
improve the situation of unaccompanied minors in the country, and increase information 
collection.138  In many respects, Italy’s laws are a best practice example for protection of 
unaccompanied minors and demonstrate the prioritisation of minor’s rights over migration 
control interests.     
Given the exceptionally high levels of smuggled unaccompanied minors, and irregular 
migrants generally, entering Italy these efforts are laudable.  They have received praise from 
a number of NGOs and international bodies.139  Nevertheless, the capacity and resources of 
                                                 
137  See further 3.2.2.1. 
138  In particular, the Ministry of Labour and Social Policies produces reports on the situation of 
unaccompanied minors in Italy, which include various detailed data.  See, eg, Ministero del Lavoro e delle 
Politiche Sociali, n 77. 
139  See, eg, UNICEF, n 1. 
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the country’s reception system have been placed under significant and ongoing strain.  This 
has led to many unaccompanied minors being denied basic rights and services, long delays in 
asylum and reception processes, and failures to fully implement legal protections in practice.  
Deficits in protection for unaccompanied minors in Italy are widely reported,140 and have led 
to many such minors falling back into irregular migration channels. 141  This situation is 
implicit in the disparity between numbers of irregular arrivals and asylum applications. 
 
 
 
                                                 
140  See especially Save the Children, n 9. 
141  UNICEF and REACH, n 5. 
 CHAPTER SEVEN 
SOUTH AFRICA 
The Republic of South Africa’s (South Africa) relative economic and political stability makes 
it an important destination country for irregular migrants, including unaccompanied minors, 
from other, less prosperous African States.  South Africa is a State Party to the Protocol 
against the Smuggling of Migrants by Land, Sea, and Air,1 and has offences that partially cover 
the conduct criminalised by the Protocol.  
The rights and welfare of smuggled unaccompanied minors in South Africa are protected by a 
statutory framework that reflects many of the country’s international obligations.  
Nonetheless, many aspects of this framework are poorly implemented or remain ambiguous.2  
In practice, smuggled unaccompanied minors in South Africa face substantial difficulties 
accessing asylum procedures, healthcare, education, and accommodation, and are often 
precluded from guardianship or legal status.3 
 LEVELS AND CHARACTERISTICS 
 Available Data 
Data relating to migrant smuggling, illegal entry, and asylum applications by unaccompanied 
minors in South Africa are not available.  A 2016 publication notes that ‘little is known about 
the reality of migration into South Africa, in particular the situation of unaccompanied child 
                                                 
1  Opened for signature 12 December 2000, 2241 UNTS 507 (entered into force 28 January 2004) 
(‘Smuggling of Migrants Protocol’). 
2  Anne Skelton and Karabo Ngidi, ‘Unaccompanied Foreign Migrant Children in South Africa’ (PAN: 
Children, November 2014) 10.  See, for observations on ambiguities in immigration laws generally, 
Alfaro-Velcamp et al, ‘“Getting Angry with Honest People”: The Illicit Market for Immigrant “Papers” in 
Cape Town, South Africa’ (2017) 5(2) Migration Studies 216.  
3  Cerise Fritsch, Elissa Johnson, and Aurelija Juska, ‘The Plight of Zimbabwean Unaccompanied Refugee 
Minors in South Africa: A Call for Comprehensive Legislative Action’ (2010) 38(4) Denver Journal of 
International law and Policy 623, 624, 628-629. 
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migrants’. 4   This is attributable to high levels of clandestine border crossings, an 
overburdened and under-resourced asylum system, and a lack of effective procedures for 
registering and tracking irregular migrants and asylum seekers.5   
Research conducted in South Africa indicates that migrant smuggling, including smuggling of 
unaccompanied minors, is common.6  It has been estimated that between 17,000 and 20,000 
smuggled migrants enter South Africa each year.7  IOM and the UNCRC have both observed 
that irregular migration by unaccompanied minors has been increasing, while also 
acknowledging the lack of accurate data.8  A 2017 report states that ‘it may be inferred that a 
significant number of children [are] smuggled’ into South Africa.9   
                                                 
4  Kirsten Anderson, Kara Apland, and Elizabeth Yarrow, ‘Unaccompanied and Unprotected: The Systemic 
Vulnerability of Unaccompanied Migrant Children in South Africa’ in Ton Liefaard and Julia Sloth-Nielsen 
(eds), The United Nations Convention on the Rights of the Child: Taking Stock after 25 Years and Looking 
Ahead (Brill, 2016) 362. 
5  Save the Children South Africa, ‘In Search of a Better Future: Experiences of Unaccompanied Migrant 
Children in Limpopo and Mpumalanga in South Africa’ (2015) 6; IOM, ‘Study on Unaccompanied Migrant 
Children in Mozambique, South Africa, Zambia and Zimbabwe’ (2017) 30. 
6  2015 UNHCR Country Operations Profile - South Africa (2015) UNHCR 
<http://www.unhcr.org/pages/49e485aa6.html>; UNHCR Operation in South Africa, Lesotho and 
Swaziland Fact Sheet (2014) UNHCR <http://unhcr/524d7689.pdf>; see generally Christopher Horwood, 
‘Deaths En Route From the Horn of Africa to Yemen and Along the Eastern Corridor from the Horn of 
Africa to South Africa’ in Tara Brian and Frank Laczko, Fatal Journeys Tracking Lives Lost during 
Migration (IOM, 2014). 
7  Horwood, n 6, 141. 
8  IOM, Overview: Migration Activities (2017) South Africa <http://www.iom.int/countries/south-africa>; 
UNCRC, Concluding Observations on the Second Periodic Report of South Africa, UN Doc 
CRC/C/ZAF/CO/2 (27 October 2016) 19 (‘Concluding Observations on South Africa’).   
9  Marilize Ackermann, ‘Unaccompanied and Separated Foreign Children in the Western Cape, South Africa: 
Exploring (the lack of) Durable Solutions for Children in Informal Relations of Care’ (Scalabrini Centre 
of Cape Town, 2017) 32. 
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 Profile and Origin 
Several reports draw attention to the large numbers of unaccompanied minors from poor or 
politically unstable countries in the region that are smuggled to South Africa.10  While there 
are no accurate figures elucidating the profiles of smuggled unaccompanied minors entering 
South Africa, available information indicates that the majority of unaccompanied minors 
entering the country irregularly are male and over the age of 13.11  Most migrants, including 
unaccompanied minors, smuggled to South Africa come from neighbouring countries.  
Zimbabwe is the main country of origin, but migrants are also smuggled from, inter alia, 
Namibia, Botswana, and Mozambique to South Africa.12   
 Routes and Methods 
Most smuggling ventures to South Africa occur along land routes between Zimbabwe and 
South Africa.  Migrant smuggling also takes place along land routes through Mozambique, 
Namibia, Botswana and Swaziland, albeit in much smaller numbers.  Migrants may cross 
these borders by foot, car, or bus, or any combination thereof.13   
Migrant smuggling to South Africa generally appears to involve one of two methods.  The 
first consists of transportation through small border posts, such as the towns of Beitbridge, 
Maroyi, and Dite on the Zimbabwean border.14  This may be done by use of fraudulent 
documents, or by concealing migrants in taxis, cars, or trucks.  In some cases, smugglers or 
smuggled migrants bribe border guards who help migrants avoid detection. 15   There 
                                                 
10  See, eg, Save the Children UK, ‘Children on the Move: Protecting Unaccompanied Migrant Children in 
South Africa and the Region’ (2007); IOM, ‘Wolves in Sheep’s Skin: A Rapid Assessment of Human 
Trafficking in Musina, Limpopo Province of South Africa’ (2010) 24; Skelton and Ngidi, n 2, 5-6. 
11  Save the Children, ‘Children Crossing Borders: Report on Unaccompanied Minors who have Travelled to 
South Africa’ (2007) 4-5. 
12  Bertha Chiguvare, ‘Children Crossing Borders: An Evaluation of State Response to Migrant 
Unaccompanied Minors at Musina – Beitbridge Border Post, South Africa’ (Thesis, University of 
Johannesburg, 2011) 10; Fritsch, Johnson, and Juska, n 3, 624. 
13  See, eg, Horwood, n 6, 141. 
14  Fritsch, Johnson, and Juska, n 3, 628. 
15  Save the Children UK, n 9, 15. 
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indications that corruption plays a significant role in smuggling into South Africa and that some 
members of the police force run sophisticated smuggling operations.16 
The second method involves smuggling across remote sections of the South African border, 
where border controls are non-existent.  Many unaccompanied minors, who cannot afford 
bribes or fraudulent documents, are smuggled in this way.  Smugglers first guide migrants 
across the Limpopo River, which separates South Africa and Zimbabwe.  They then pass 
through the barbed wire fence that follows a significant part of the border.17 
 CRIMINALISATION OF FACILITATORS  
South Africa is a State Party to the Smuggling of Migrants Protocol and the Protocol to Prevent, 
Suppress and Punish Trafficking in Persons, especially Women and Children.18  The conduct 
criminalised under the Smuggling of Migrants Protocol is partially covered by offences in the 
Immigration Act 2002 (South Africa) [Immigration Act]. Trafficking in persons offences are set 
out in the Prevention and Combating of Trafficking in Persons Act 2013 (South Africa) 
[Trafficking in Persons Act].   
The Immigration Act regulates the entry, residence, and exit of ‘foreigners’ in South Africa.19  
To lawfully enter South Africa, foreigners must: 1) possess a valid passport and visa; and 2) 
enter at a designated ‘port of entry’ and have their entry recorded by an immigration officer.20  
Without meeting these requirements, foreigners are in contravention of the Act and are deemed 
‘illegal foreigners’.21  The Immigration Act sets out several offences in relation to the entry, 
stay, and exit of ‘illegal foreigners’. 
                                                 
16  Tesfalem Araia, ‘Report on Human Smuggling across the South Africa/Zimbabwe Border’ (University of 
Witwatersrand, March 2009) 31. 
17  Ibid 33-37. 
18  Opened for signature 12 December 2000, 2237 UNTS 319 (entered into force 25 December 2003) 
(‘Trafficking in Persons Protocol’).   
19  A ‘foreigner’ is a person who is not a citizen or lawful resident of South Africa: Immigration Act, s 1. 
20  Immigration Act, ss 9, 9A. 
21  Immigration Act, s 1; Lawyers for Human Rights and Other v Minister of Home Affairs and others [2004] 
ZACC 12. 
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 Immigration Offences 
Any person ‘who knowingly assists a person to enter or remain in, or depart from … [South 
Africa]’, without meeting requirements for lawful entry or stay, may be liable under s 49(2) of 
the Immigration Act.  Unlike the basic offence of smuggling of migrants in the Smuggling of 
Migrants Protocol, the offence under s 49(2) criminalises stay and exit, and does not require 
proof that the perpetrator had the purpose of obtaining a financial or material benefit.22 
The conduct element in s 49(2) is assisting entry, stay in, or departure from South Africa of 
another person, which must occur in circumstances where the person assisted is in 
contravention of the Immigration Act; as noted above, this includes, inter alia, where a person 
is deemed an ‘illegal foreigner’.23  The offence requires proof that the perpetrator ‘knowingly’ 
engaged in the conduct.24   
The Immigration Act contains further offences for assisting illegal foreigners.  These include 
offences involving fraudulent documents, 25  and offences covering conduct not otherwise 
contemplated by the Smuggling of Migrants Protocol.26  There are no aggravations to the 
offences in the Immigration Act or separate aggravated offences.  Liability for all offences in 
the Act is extended to attempts, participation, incitement, and conspiracy through statute and 
the common law.27  
 Trafficking in Children 
The Trafficking in Persons Act comprehensively reflects the requirements of the Trafficking in 
Persons Protocol.  The offence of trafficking in persons criminalises ‘any person who delivers, 
                                                 
22  Smuggling of Migrants Protocol, Article 3(a), 6(1). 
23  While a person may contravene the Immigration Act in other ways, these are outside the scope of conduct 
constituting migrant smuggling. 
24  Jonathan Burchell, ‘Criminal Law’ in C G van der Merwe and J E du Plessis (eds), Introduction to the Law 
of South Africa (Kluwer Law International, 2004) 463. 
25  Immigration Act, s 49(5), (9), (14), (15). 
26  See, eg, Immigration Act, ss 42, 49(3), (4), (7). 
27  Riotous Assemblies Act 1956 (South Africa).  See further Gerhard Kemp (ed), Criminal Law in South 
Africa (Oxford University Press, 2015) chapters 25 and 26. 
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recruits, transports, transfers, harbours, sells, exchanges, leases or receives another person’, by 
means of, inter alia, a ‘threat of harm’ or ‘coercion’, for the ‘purpose of any form or manner of 
exploitation’.28  Consistent with Article 3(c) of the Protocol, where a child is the object of the 
offence proof of the means element is not required.   
The Trafficking in Persons Act contains other specific offences not contemplated by the 
Trafficking in Persons Protocol.  These include an offence of debt bondage, and an offence 
for ‘conduct facilitating trafficking in persons’.29  Liability for all the offences under the Act 
is extended to attempts, incitement, participation, organising, and conspiracy.30 
 PROVISIONS RELATING TO ILLEGAL ENTRY  
The Immigration Act distinguishes between ‘foreigners’ and ‘illegal foreigners’.  Smuggled 
migrants, who by definition illegally enter a state,31 are illegal foreigners upon entry into South 
Africa.  Section 32 of the Immigration Act mandates that illegal foreigners leave the country, 
or otherwise be removed upon apprehension by South African authorities.  Entering or 
remaining in South Africa in contravention of the Immigration Act is a criminal offence under 
s 49(1)(a).  The penalty for the offence is a fine, or imprisonment for a period not exceeding 
two years.  There are no exemptions to liability for unaccompanied minors although, under 
South Africa’s legal framework, they should be referred to child protection services upon 
apprehension. 32   Nonetheless, several sources indicate that deportations of non-citizens, 
including unaccompanied minors, regularly occurs in breach of South Africa’s legal 
framework, and violate procedural and rights-based guarantees in domestic law.33 
                                                 
28  Trafficking in Persons Act, s 4(1). 
29  Trafficking in Persons Act, ss 5, 8. 
30  Trafficking in Persons Act, s 10(1). 
31  Smuggling of Migrants Protocol, Article 3.  
32  See 7.4. 
33  Alexandra Hiropoulos, ‘Migration and Detention in South Africa: A Review of the Applicability and 
Impact of the Legislative Framework on Foreign Nationals’ (Policy Brief No 18, African Policing Civilian 
Oversight Forum and African Centre for Migration and Society, 2017) 1. 
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 Immigration Detention 
Section 34 of the Immigration Act permits the detention of illegal foreigners, pending 
deportation from South Africa.  While the Immigration Act does not expressly exempt 
unaccompanied minors from this practice, regulations to the Act stipulate that they cannot be 
detained.34  Nevertheless, several sources and case law show that unaccompanied minors are 
detained in contravention of the regulations.35  A number of judgements have ordered the 
release of unaccompanied minors from unlawful immigration detention.36  In its 2016 report 
on South Africa, the UNCRC expressed concern at the arrest and detention of minors.37  The 
single, designated immigration detention centre (which has a capacity of 4,000) in South Africa 
has been criticised for its poor conditions, and its failure to separate minors from adults.38  
Unaccompanied minors are also detained in police stations.39 
 PROTECTION OF SMUGGLED UNACCOMPANIED MINORS 
South Africa is a State Party to most international instruments affecting the rights of smuggled 
unaccompanied minors.  Many of these rights are enshrined in the Constitution of the 
Republic of South Africa Act 1996 (South Africa) [Constitution], which protects the rights of 
all minors present in the county.  Section 28(2) of the Constitution states that the best interests 
of a child are of ‘paramount importance’ in every matter, and rights to healthcare, education, 
                                                 
34  Immigration Regulations 2014 (South Africa), Annexure B, s 1(d); see also Lawyers for Human Rights v 
Minister for Safety and Security and others (unreported, no 5824/2009, North Gauteng High Court). 
35  Anderson, Apland, and Yarrow, n 4, 371; Save the Children South Africa, n 5, 8; Centre for Child Law and 
another v Minister of Home Affairs and others [2005] 6 SA 50 (Transvaal Provincial Division). 
36  See, eg, Lawyers for Human Rights v Minister for Safety and Security and Others (unreported, no 
5824/2009, North Gauteng High Court). 
37  Concluding Observations on South Africa, UN Doc CRC/C/ZAF/CO/2, 19. 
38  See, eg, Lawyers for Human Rights, ‘Monitoring Immigration Detention in South Africa’ (December 2008) 
10; Roni Amit, ‘Understanding Immigration Detention and Deportation in South Africa: A Summary of 
Law, Practice and Human Rights Violations at the Lindela Detention Centre’ (African Centre for Migration 
and Society, 2015). 
39  Hiropoulos, n 33, 8. 
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and legal representation are also included.40  Procedures for the protection and treatment of 
minors are further articulated in the Children’s Act 2005 (South Africa) (‘Children’s Act’).41     
The Children’s Act sets out a ‘care and protection’ system, which provides for the welfare of 
minors in State care.  This system acts to ‘safeguard’ the interests of such minors and, where 
they have no legal status in South Africa, protect them from immigration detention and 
deportation.42  The High Court has ruled that citizens, foreigners, and illegal foreigners should 
be treated equally under the Act.43 
The Care and Protection System 
The care and protection system includes a series of procedural steps.  First, upon apprehension 
of any minor who appears to be in a situation of danger, abandonment, or orphanage, the 
apprehending person should take the minor to a child and youth care centre, where they are 
held in ‘temporary safe care’.44  Second, the minor must be brought before a Children’s 
Court,45 which can affirm placement of the minor in ‘temporary safe care’, where necessary 
for the safety and well-being of the minor.46  A Court must also open an inquiry for the minor.  
This inquiry must be completed by a social worker within 90 days, and determine the minor’s 
                                                 
40  See also Children’s Act 2005 (South Africa) ss 7, 9. 
41  It should be noted that a number of amendments to the Children’s Act have yet to come into force.  For 
discussion see Lucy Jamieson, Lizette Berry, and Lori Lake, ‘South African Child Gauge 2017’ (Children’s 
Institute: University of Cape Town, 2017) 16. 
42  Save the Children, ‘Regional Policy Review Report and Guidelines: Migration and Repatriation Laws and 
Procedures for Unaccompanied Migrant Children in Mozambique, South Africa, and Zimbabwe’ (2014) 
45. 
43  Centre for Child Law and another v Minister of Home Affairs and others [2005] 6 SA 50 (Transvaal 
Provincial Division); Lucy Jamieson, ‘Children’s Rights to Appropriate Care when Removed from the 
Family Environment: A Review of South Africa’s Child and Youth Care Centres’ in P Proudlock (ed), South 
Africa’s Progress in Realising Children’s Rights: A Law Review (Children’s Institute, University of Cape 
Town and Save the Children, 2014) 227. 
44  Children’s Act, s 152(1).   
45  Centre for Child Law and another v Minister of Home Affairs and others [2005] 6 SA 50 (Transvaal 
Provincial Division). 
46  Children’s Act, s 151(2). 
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individual protection needs, age, whether or not they have a claim for asylum, and whether 
family reunification is viable.47   
Based on the social worker’s inquiry, a Children’s Court must decide whether or not the minor 
is formally in need of care and protection.  Pursuant to s 150(1) of the Children’s Act, 
unaccompanied minors are, generally, assumed to be in ‘need of care and protection’.  A 
further order for the care and protection of the minor may then be made by a Court under 
ss 156-159 of the Children’s Act.  This order must be ‘in the best interests of the child’, which 
is not further elaborated.48  The order should stipulate the residential and therapeutic needs of 
the minor and may state that the minor be assisted in applying for asylum.  A care order 
continues for two years but may be extended by a Court following review.49  Minors in 
temporary safe care, or formally admitted by a Court to the care and protection system, are held 
to be in ‘alternative care’.50    
While the Children’s Act provides the primary framework for the protection of unaccompanied 
minors, it is largely silent on a number of critical issues.  It gives little guidance on procedures 
for guardianship, legal representation, and family reunification of unaccompanied minors, and 
no other legislation fills this gap.  Furthermore, it contains no mechanism to provide such 
minors with legal status;51 this may only be acquired through South Africa’s asylum system.  
An additional concern is that some unaccompanied minors are never referred to social workers 
and do not enter the care and protection system, or are otherwise refused access by facilities.52  
The scale of this issue is unclear, but appears to affect significant numbers of unaccompanied 
minors.53      
                                                 
47  Children’s Act, s 155(2). 
48  Children’s Act, s 156(1). 
49  Children’s Act, s 159. 
50  Children’s Act, s 167(1). 
51  Save the Children South Africa, n 5, 19. 
52  Ackermann, n 9 21; IOM, n 5, 42-43. 
53  Marilize Ackermann, ‘Unaccompanied and Separated Children in South Africa: Is Return the Only Option?’ 
(2017) 3(3) African Human Mobility Review 975, 986. 
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 Asylum Procedures 
The Refugees Act 1998 (South Africa) (‘Refugees Act’) and Children’s Act, read together, 
provide some clarity to the procedure for asylum applications by unaccompanied minors.  
While there are several conflicts between the provisions of the two Acts,54 the position appears 
to be that an unaccompanied minor cannot apply for asylum without a Children’s Court order, 
and assistance by an assigned social worker.55  Although the power to make such an order is 
not explicitly included in the Children’s Act, which prescribes the powers of the Court, it is 
nonetheless contemplated through a combined reading of s 32 of the Refugees Act and 
s 46(1)(h) of the Children’s Act.56  Once an order has been obtained the minor must be 
accompanied by a social worker to a Refugee Reception Office to lodge an asylum 
application.57   
An asylum application is lodged by filling out an Eligibility Determination Form at a Refugee 
Reception Office.  As of December 2017 there are only three offices taking asylum 
applications in South Africa, located in Durban, Musina, and Pretoria.58  The Form asks 
questions including, inter alia, personal details and reasons for leaving the country of origin.  
Once the Form is lodged the Refugee Reception Office must provide the applicant with an 
asylum seeker permit,59  which legalises stay in South Africa during determination of an 
                                                 
54  2008 amendments to the Refugees Act to fix these conflicts have yet to be enacted and appear to have been 
scrapped.  Refugees Amendment Act 2008 (South Africa) s 32. 
55  IOM, n 5, 32. 
56  Regulations to the Refugees Act 2000 (South Africa) reg 3(5); Ibid 37-38. 
57  Julia Sloth-Nielsen and Marilize Ackermann, ‘Unaccompanied and Separated Foreign Children in the Care 
System in the Western Cape – A Socio-Legal Study’ (2016) 19 Potchefstroomse Elektroniese Regsblad 1, 
20. 
58  Department of Home Affairs, Refugee Centres (2017) <http://www.home-affairs.gov.za/index.php/contact-
us/24-refugee-centres>.  
59  Refugees Act, s 22. 
CHAPTER SEVEN   Protection of Smuggled Unaccompanied Minors  
 
218 
 
asylum claim.60  The asylum seeker permit must be renewed every six months at a Refugee 
Reception Office.61 
UN agencies, civil society organisations, South African courts, and commentators have 
observed that, in practice, South African asylum procedures are inefficient and dysfunctional,62 
identifying, inter alia, inadequate numbers and closures of Refugee Reception Offices, 63 
corruption, 64  lack of awareness of relevant laws, 65  and implementation of unlawful 
procedures and policies by Government officials.66  Furthermore, unaccompanied minors face 
specific difficulties in accessing the asylum process, and acquiring asylum permits legalising 
their stay.  Lack of clarity in relevant laws and procedures has led to various forms of ad hoc 
treatment, including refusals by some officials to allow unaccompanied minors to lodge asylum 
applications. 67   Scholars have observed that ‘given the uncertainty [in the law] … 
unaccompanied foreign children face serious obstacles’ applying for asylum,68 and that, in 
practice, few workers in the care and protection system understand the asylum system, and in 
                                                 
60  University of Cape Town, Refugee Rights Unit, ‘Information Manual’ (2017) 6. 
61  Corey Johnson and Sergio Carciotto, ‘The State of the Asylum System in South Africa’ in Maria O’Sullivan 
and Dallal Stevens (eds), States, the Law and Access to Refugee Protection Fortresses and Fairness (Hart 
Publishing, 2017) 170-171. 
62  Anderson, Apland, and Yarrow, n 4, 383; Hiropoulos, n 33, 3. 
63  Given that there are only three offices in South Africa, unaccompanied minors may be geographically 
precluded from attending them.  See William Kerfoot and Tal Schreier, ‘Application for Asylum: 
Reception’ in Fatima Khan and Tal Schreier (eds), Refuge Law in South Africa (Juta, 2014) 143-147. 
64  Roni Amit, Queue Here for Corruption: Measuring Irregularities in South Africa’s Asylum System 
(Lawyers for Human Rights and African Centre for Migration and Society, 2015) 31-34. 
65  Ncumisa Willie and Popo Mfubu, ‘No Future for our Children: Challenges Faced by Foreign Minors Living 
in South Africa’ (2016) 2(1) African Human Mobility Review 423, 430-431; Corey Johnson, ‘Failed 
Asylum Seekers in South Africa: Policy and Practice’ (2015) 1(2) African Human Mobility Review 1, 6.  
66  See, eg, Tafira and others v Ngozwane and others [2006] ZAGPHC 136; Ersumo v Minister for Home 
Affairs [2012] (4) SA 560 (SCA). 
67  See, eg, Victoria Mayer, Jacob van Garderen, Jeff Handmaker, and Lee Anne de la Hunt, ‘Protecting the 
Most Vulnerable: Using the Existing Policy Framework to Strengthen Protection for Refugee Children’ in 
Jeff Handmaker, Lee Anne de la Hunt, and Jonathan Klaaren (eds), Advancing Refugee Protection in South 
Africa (Berghahn, 2008) 195. 
68  Kerfoot and Schreier, n 63, 150. 
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many cases fail to assist unaccompanied minors enter asylum procedures.69  In 2017, IOM 
found that it is nearly impossible for unaccompanied minors to access the asylum process.70 
 Age Determination 
An age assessment may be ordered by a Children’s Court under s 48(2) of the Children’s Act.  
Minors are generally referred to clinical practitioners, who fill out a ‘Medical Report and Age 
Assessment of Child’ form for the Court.71  The form requires a physical assessment which 
considers, inter alia, height, sexual characteristics, and dental development.  Based on this 
assessment, the clinical practitioner must assess the ‘most probable age’ of a minor and their 
‘possible date of birth’.72  There are no laws or guidelines against the use of radiological or 
other invasive forms of age assessment. 
It appears that no further guidelines are provided for where age assessment should be carried 
out, and there is no requirement for practitioners to have specific experience or qualifications.  
Tiemensma and Phillips state that ‘[t]his leaves the procedure open for individual and 
subjective interpretation... There is no consistency’ in how age determinations are carried out 
in South Africa.73 
 Accommodation  
Unaccompanied minors in temporary safe care, and those placed in alternative care by a 
Children’s Court order, are usually accommodated in child and youth care centres.74  Minors 
should be placed in centres that have facilities and capabilities suitable to their individual 
                                                 
69  Skelton and Ngidi, n 2, 8; Ackermann, n 9, 21. 
70  IOM, n 5, 38. 
71  Regulations Relating to Children's Courts and International Child Abduction 2010 (South Africa) Reg 
10(2), Form 7 (Medical Report and Age Assessment of Child in Terms of Section 48(2) of the Children's 
Act, 2005). 
72  Ibid. 
73  M Tiemensma and V M Phillips, ‘The Dilemma of Age Estimation of Children and Juveniles in South 
Africa’ (2016) 106(11) South African Medical Journal 1061, 1061. 
74  Children’s Act, s 167(1). 
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needs. 75   Internal review by child and youth care centres of minors’ placement and 
development must be carried out every six months.76  While minors subject to a Children’s 
Court order may also be placed in foster care, this is rarely utilised for unaccompanied minors.77 
A child and youth care centre is defined as ‘a facility for the provision of residential care to 
more than six children outside the family environment’.78  Such centres are generally operated 
by NGOs, and are required to register with the Department of Social Development. 79  
Regulations and Government standards require centres to have a manager with specialised 
knowledge of youth care work,80 and a staff to minor ratio of, at most, 10:1.81  Staff must be 
‘fit and proper’ persons to work with minors, but there is no legal requirement for training or 
qualifications.82  There are hundreds of centres throughout South Africa, many of which 
house small numbers of minors.83  
While many child and youth care centres provide adequate accommodation to unaccompanied 
minors, there are large discrepancies between various centres.  Funding levels for centres are 
often insufficient, with the result that some are poorly maintained and inadequately staffed.84  
Furthermore, many unaccompanied minors are placed in unregistered centres which do not 
meet the standards set by the South African Government.  Despite the hundreds of registered 
centres, capacity and the geographic spread of registered centres remains inadequate.85  Save 
                                                 
75  Children’s Act Regulations 2010 (South Africa) Annexure B, Part V. 
76  Children’s Act Regulations 2010 (South Africa) Annexure B, Part V, [5(f)]. 
77  Sloth-Nielsen and Ackermann, n 57, 15. 
78  Children’s Act, s 191(1). 
79  Children’s Act, s 197(a). 
80  Children’s Act, s 109; Children’s Act Regulations 2010 (South Africa) regs 82, 83. 
81  Department of Social Development, ‘Norms, Standards and Practice Guidelines for the Children’s Act’ 
(2010) 306. 
82  Children’s Act, s 200(2); Jamieson, n 43, 230. 
83  See, eg, The Western Cape Government, Child and Youth Care Centres (2017) 
<https://www.westerncape.gov.za/directories/facilities/917>.  
84  Save the Children South Africa, n 5, 22. 
85  Jamieson, n 43, 236-237. 
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the Children South Africa notes that many unaccompanied minors live outside the formal care 
system, either in unregistered centres, private accommodation, or on the streets.86 
 Care and Support  
 Welfare  
Section 28(1) of the Constitution provides that all minors have a right to social services,87 and 
to be protected from maltreatment and abuse.88  Unaccompanied minors accommodated in 
child and youth care centres must be provided with a high standard of welfare.  Regulations 
to the Children’s Act state that such minors have rights to, inter alia, ‘adequate nutrition, 
clothing, nurturing’, ‘respect and protection from exploitation and neglect’, ‘care and 
intervention which respects, protects and promotes his or her cultural, religious, [and] linguistic 
heritage’, and access to ‘community activities’.89  In addition, s 194 of the Children’s Act 
requires centres to meet a set of national norms and standards.  These standards mandate that 
all minors must be provided services adequate for their developmental and therapeutic needs 
and must provide for their safety and ‘emotional and social care’.  These services must be 
provided by persons with ‘appropriate training’.90 
Despite South Africa’s laws and guidelines for the welfare of minors in child and youth care 
centres, sources note that many centres fail to meet required standards.  Save the Children has 
noted that some centres have ‘inadequate supervision … no regular provision of food’, and fall 
‘below the minimum norms and standards’.91  Anderson, Apland, and Yarrow state that many 
unaccompanied minors prefer to live on the streets due to, in part, inadequate food and sleeping 
                                                 
86  Save the Children South Africa, n 5, 17. 
87  Section 28(1)(c). 
88  Section 28(1)(d). 
89  Consolidated Regulations Pertaining to the Children’s Act 2010 (South Africa) reg 73. 
90  Consolidated Regulations Pertaining to the Children’s Act 2010 (South Africa) Annexure B, Part V. 
91  Save the Children South Africa, n 5, 22. 
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facilities.92  Further, it has been observed that ‘children are frequently denied the protection 
and services they are entitled to under the Constitution and … International Law’.93  
 Healthcare and Education 
South African law mandates that all minors should be provided with basic healthcare.94  This 
is reflected in the Children’s Act, its regulations, and the national norms and standards for child 
and youth care centres.  Under Regulation 73(c) minors have a right to access health care 
professionals and psychologists.95  Section 191(3) of the Children’s Act further states that 
child and youth care centres may provide services for minors with disabilities, chronic illnesses, 
and psychiatric conditions. 
It should be noted that healthcare for unaccompanied minors needs to be seen in context of the 
general standard and availability of health services in South Africa.  Inadequate numbers of 
healthcare professionals and a lack of health infrastructure, combined with poor nutritional 
standards and the prevalence of HIV infection, substantially affect healthcare for all persons in 
South Africa.96  The lack of legal status of many unaccompanied minors arguably makes it 
difficult for them to access public health services,97 with facilities often discriminating against 
illegal foreigners residing in South Africa.98  Apart from emergency care, hospital workers 
regularly require valid documentation before administering care.99  Alfaro-Velcamp notes that 
                                                 
92  Anderson, Apland, and Yarrow, n 4, 375-377. 
93  Scalabrini Centre of Cape Town, Submission to the Department of Social Development, Proposed 
Amendments to the Children’s Act 38 of 2005 and the Children’s Amendment Act 41 of 2007 (2011). 
94  Constitution, ss 27 and 28; National Healthcare Act 2003 (South Africa) s 4(3)(a)-(b). 
95  See also Consolidated Regulations Pertaining to the Children’s Act 2010 (South Africa) Annexure B, Part 
V. 
96  See generally, Save the Children, ‘Analysis of the Children’s Sector in South Africa’ (2015) 25-47. 
97  See generally Theresa Alfaro-Velcamp, ‘“Don’t Send Our Sick Here to be Treated, Our Own People Need 
it More”: Immigrants’ Access to Healthcare in South Africa’ (2017) 13(1) International Journal of 
Migration, Health, and Social Care 53. 
98  US Department of State, n 35, 21-22. 
99  Marilize Ackermann, n 9, 29. 
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‘doctors are largely unclear about whom they can treat… and patients are not getting the 
healthcare that they are entitled to receive’.100 
There is conflict among laws relating to education for unaccompanied minors.  On the one 
hand, the Children’s Act, its regulations, and guidelines, all emphasise the right to free 
education for minors.101  This right is also enshrined in s 29 of the Constitution.  Section 39 
of the Immigration Act, on the other hand, restricts education access to persons with legal status 
— something that smuggled unaccompanied minors rarely have or can obtain.102  It makes it 
an offence for a learning institution to serve an illegal foreigner.  It is unclear how this conflict 
is resolved; the resulting ambiguity has led to differing interpretations by authorities in South 
Africa.  Some reports note that some schools preclude enrolment by minors without legal 
status, while others note that such minors can access education in practice.103  In some cases, 
the Department of Home Affairs has prohibited schools from enrolling such minors.104   
 Guardianship 
Pursuant to ss 24 and 45(3)(a) of the Children’s Act, guardians may be appointed by the South 
African High Courts.105  Importantly, persons who care for a child, including caregivers at 
child and youth care centres and social workers, are not deemed to be legal guardians under 
the Act.106  Appointed guardians in South Africa must exercise certain responsibilities in 
respect of minors which include, inter alia, caring for a minor, administering any finances, and 
providing consent for departure and removal from the country.107   
                                                 
100  Alfaro-Velcamp, n 97, 64. 
101  See also Schools Act 1996 (South Africa) s 5(1). 
102  Save the Children South Africa, n 5, 21; see also L Meda, R Sookrajh, and B Maharaj, ‘Refugee Children 
in South Africa: Access and Challenges to Achieving Universal Primary Education’ (2012) 9(1) Africa 
Education Review 152. 
103  Sloth-Nielsen and Ackermann, n 57; IOM, n 5, 36; Ackermann, n 53, 984. 
104  Save the Children, n 96, 72. 
105  On the structure of South Africa’s court system see Department of Justice and Constitutional Development, 
Courts in South Africa (2018) <http://www.justice.gov.za/about/sa-courts.html>.  
106  Department of Social Development, ‘Information Guide on the Management of Statutory Services in Terms 
of the Children’s Act 38 of 2005’ (2015) [1.4.7]. 
107  Children’s Act, s 18. 
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While very little information on guardianship of unaccompanied smuggled minors is available, 
In 2015 Save the Children stated that unaccompanied minors in South Africa are rarely, if ever, 
appointed guardians. 108   This is attributable to the high cost and procedural difficulties 
associated with bringing an application to the High Court. 109   Seemingly, guardianship 
applications in the case of non-citizens are, in practice, ‘futile’.110  
 Legal Representation 
Section 28(1)(h) of the Constitution states that all minors have a right to free legal 
representation, if it would cause ‘substantial injustice’ for them to not be represented.  This 
right is reflected throughout South African law, including in decisions of the High Court.111  
The right extends to both criminal and civil proceedings, and applies regardless of legal status.  
Regulation 73 to the Children’s Act gives every minor in a child and youth care centre the right 
to regular communication with a legal representative.  In practice, it is unclear to what extent 
smuggled unaccompanied minors are able to exercise their right to legal representation in South 
Africa; very little information is available in the sources consulted for this research. 
 Victims of Trafficking 
South Africa has an extensive framework of protection for victims of trafficking in persons, 
which generally align with the requirements of the Trafficking in Persons Protocol.  
Unaccompanied minors suspected of being victims of trafficking should be referred to a social 
worker for placement in the care and protection system, as outlined above.112  Child and youth 
care centres accommodating victims of trafficking should provide appropriate support and 
programs for rehabilitation.113  Extensive guidelines for such centres are set out in the Norms 
                                                 
108  N 96, 72 
109  Ibid. 
110  Ackermann, n 9, 29. 
111  See, eg, Centre for Child Law and another v Minister of Home Affairs and others [2005] 6 SA 50 (Transvaal 
Provincial Division) [27-29]. 
112  Trafficking in Persons Act, s 18(6)-(8). 
113  See Regulations under Section 43(3) of the Prevention and Combating of Trafficking in Persons Act (2015) 
Annexure A. 
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and Minimum Standards for Accredited Organisations Rendering Services to Victims of 
Trafficking, which also outline rights for victims.114 
The Director General of Home Affairs may issue a visa permitting lawful residence for three 
months for rest and recovery, so that the victim may consider cooperating with authorities 
regarding investigation and prosecution of the case of trafficking.  This visa may be extended 
for three additional months, or may otherwise be withdrawn after 30 days if the victim is 
unwilling or unable to cooperate with authorities.115  If the victim renders any manner of 
assistance, and that assistance may result in the victim being harmed or killed, the victim may 
be assisted in applying for permanent residence.116  A child victim may only be removed from 
South Africa if it is in their best interests, if there are suitable care arrangements in the country 
of return, and if their safety is assured.117     
 STATUS OF SMUGGLED UNACCOMPANIED MINORS 
 Asylum Seekers 
Smuggled unaccompanied minors found to be refugees in South Africa are granted legal status.  
There are two definitions of a refugee in the Refugees Act, one of which must be satisfied by 
an applicant.  The first, set out in s 3(a) of the Act, reflects the definition of a refugee in the 
Convention Relating to the Status of Refugees, as amended by the 1967 Protocol Relating to 
the Status of Refugees.118  It requires that an applicant have a ‘well-founded fear of being 
persecuted’ on one of the five Convention grounds. 119   The second definition in s 3(b) 
incorporates the expanded definition of a refugee in the Organisation of African Unity 
                                                 
114  Ibid. 
115  Trafficking in Persons Act, s 15. 
116  Trafficking in Persons Act, s 17. 
117  Trafficking in Persons Act, s 31(1). 
118  Opened for signature 28 July 1951, 189 UNTS 137 (entered into force 22 April 1954); opened for signature 
31 January 1967, 606 UNTS 267 (entered into force 4 October 1967). 
119  See further Fatima Khan and Tal Schreier (eds), Refuge Law in South Africa (Juta, 2014). 
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Convention Governing the Specific Aspects of Refugee Problems in Africa.120  Section 3(b) 
defines a refugee as a person who 
owing to external aggression, occupation, foreign domination or events seriously disturbing or disrupting 
public order in either a part or the whole of his or her country of origin or nationality, is compelled to leave 
his or her place of habitual residence in order to seek refuge elsewhere: or must, due to ‘external aggression, 
occupation, foreign domination or events seriously disturbing or disrupting public order’, be compelled to 
leave their country of origin.121   
While there is no consideration of unaccompanied minors’ characteristics in the Refugees Act, 
government guidelines for refugee applications by such minors state that determinations of 
refugee status should consider their special vulnerabilities.122  Applications are subject to 
exclusion grounds.123 
 
Persons found to be refugees are entitled to formal documentation recognising their legal status 
for two years from the date asylum is granted.  Refugee status may be renewed every two 
years or, if it is determined that the person is likely to remain a refugee indefinitely and the 
person has resided continuously in South Africa for five years, the person may apply for 
permanent residence under s 27(c) of the Refugees Act and s 27 of the Immigration Act. 
 Other Legal Status 
From the available information, it appears that there are no clear options to gain lawful status 
for smuggled unaccompanied minors who do not hold asylum permits or refugee status.  
While unaccompanied minors in alternative care are protected from removal from South 
                                                 
120  Opened for signature 10 September 1069, 1001 UNTS 45 (entered into force 20 June 1974). 
121  See further Tal Schreier, ‘The Expanded Refugee Definition’ in Fatima Khan and Tal Schreier (eds), Refuge 
Law in South Africa (Juta, 2014). 
122  Department of Home Affairs, ‘Standard Operating Procedure: Registering of an Unaccompanied Minor’ 
(2007). 
123  Refugees Act, s 4. 
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Africa,124 they generally have no lawful status in the country,125 which makes them vulnerable 
to removal as illegal foreigners when they turn 18.126  Skelton and Ngidi note that the majority 
of unaccompanied minors in the care and protection system have documentation or status, and 
are at an increased risk of becoming stateless.127  Ackermann echoes this finding, stating that 
documentation options for unaccompanied minors are ‘extremely limited and for many, 
unattainable’.128 
A possible solution to this circumstance, though one which has been rarely utilised,129 is the 
power of the Minister of Home Affairs to grant individual foreigners or category of foreigners 
the rights of permanent residence. 130   This power may be exercised where ‘special 
circumstances exist’; it has previously been used to grant certain categories of person legal 
residence on humanitarian or compassionate grounds.131  Some sources have argued that the 
power could be used to grant status to unaccompanied minors unable to access, or ineligible 
for, asylum.132   
 Family Reunification 
If information gathered on a smuggled unaccompanied minor indicates that the minor has 
family in their country of origin or in South Africa, and if it is in the minor’s best interests to 
be returned to the family, then family reunification in the country of origin may take place, or 
the minor may be reunified with family in South Africa.133  Family tracing should be carried 
                                                 
124  See 5.6. 
125  See, eg, Concluding Observations on South Africa, UN Doc CRC/C/ZAF/CO/2, 7. 
126  Immigration Act, s 32. 
127  Skelton and Ngidi, n 2, 8-9. 
128  Ackermann, n 9, 16. 
129  Save the Children, n 42, 41; Willie and Mfubu, n 65, 433-434. 
130  Tal Schreier, ‘Critical Challenges to Protecting Unaccompanied and Separated Foreign Children in the 
Western Cape: Lessons Learned at the UCT Refugee Rights Unit’ (University of Cape Town Refugee 
Rights Unit, 2011) 28. 
131  Ibid. 
132  Ibid; Fritsch, Johnson, and Juska, n 3, 624, 639-642; Save the Children South Africa, n 5, 25; Skelton and 
Ngidi, n 2, 9. 
133  Willie and Mfubu, n 65, 428. 
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out during the Children’s Court process and continued while a minor is in alternative care.  
From the available sources, it appears that there is no systematic approach to family tracing, 
both due to a lack of regulation and resources.134  Save the Children states that family tracing 
procedures are ‘often delayed and in some cases never initiated’.135 
Section 33 of the Refugees Act allows applications by family members to be joined to an asylum 
application.  The section requires family members to have ‘accompanied’ the primary 
applicant into South Africa.  As a result, smuggled unaccompanied minors, whose family 
members will not have accompanied them, are unable to bring family members to South 
Africa.136  
 REMOVAL OF SMUGGLED UNACCOMPANIED MINORS 
South Africa’s legal framework relating to removal of smuggled unaccompanied minors 
includes the Immigration Act, Children’s Act, Refugees Act, case law, regulations, and 
guidelines.  Prima facie,  ss 32 and 34 of the Immigration Act require the removal of illegal 
foreigners, with no exceptions for unaccompanied minors.  Section 21(4) of the Refugees Act 
precludes removal of any person who unlawfully entered, or is unlawfully present in, South 
Africa if they have applied for asylum status.  This protection extends until an asylum 
decision has been made and all rights of review are exhausted.137 
Where a minor does not have lawful status, and has not applied for asylum, case law further 
states that they may not be removed until a Children’s Court has determined whether the minor 
should be placed in the care and protection system.138  As noted above,139 unaccompanied 
minors are presumed to need care and protection and are generally placed in alternative care.  
                                                 
134  Save the Children South Africa, n 5, 23. 
135  Ibid 31. 
136  See generally Fatima Khan, ‘Reunification of the Refugee Family in South Africa: A Legal Right?’ (2013) 
28(2) Refuge 77. 
137  Refugees Act, s 21(4)(a). 
138  Centre for Child Law and another v Minister of Home Affairs and others [2005] 6 SA 50 (Transvaal 
Provincial Division). 
139  See 7.4. 
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Unaccompanied minors may only be removed from alternative care if removal is approved by 
a provincial head of social development.  This approval must be based on the recommendation 
of a social worker, who must provide a report that considers whether removal is in the best 
interests of the minor. 140   In general, removal will only be considered where family 
reunification is possible.  Regulations to the Children’s Act outline requirements for transport 
during removal, including that the minor is accompanied by a social worker.141  In practice, it 
appears that return to the country of origin is rarely, if ever, carried out.142 
 SUMMARY 
Although data relating to smuggled unaccompanied minors is not collected in South Africa 
(including numbers of illegal entries and asylum applications), the incidence of such smuggling 
appears to be significant and increasing.  Persons who smuggle unaccompanied minors may 
be charged under the provisions of the country’s Immigration Act.  These offences partially 
cover the conduct criminalised under the Smuggling of Migrants Protocol but, importantly, 
they do not require the smuggler to have had the purpose of gaining a financial or material 
benefit.  As a result, smugglers who act for personal or humanitarian reasons may be 
criminally liable.  South Africa’s immigration offences do not penalise aggravated smuggling 
conduct, thus failing to attribute additional blameworthiness to persons who expose minors to 
danger or abuse during smuggling.  Persons who exploit unaccompanied minors may, 
however, be liable for South Africa’s trafficking offences. 
South Africa’s legal immigration framework, and the enforcement of these laws, has significant 
negative impacts on smuggled unaccompanied minors.  Of particular note are reports that 
laws prohibiting immigration detention, and removal of unaccompanied minors without 
referral to the care and protection system, have been ignored by law enforcement officials.  
Instances of such minors being arrested by police are reported in numerous sources.  This 
                                                 
140  Children’s Act, s 175; Department of Social Development, ‘Information Guide on the Management of 
Statutory Services in Terms of the Children’s Act 38 of 2005’ (2015) [9.12]. 
141  Consolidated Regulations Pertaining to the Children’s Act 2010 (South Africa) reg 62. 
142  Ackermann, n 9, 34. 
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issue is compounded by the fact that unaccompanied minors are rarely able to obtain legal 
documentation, the absence of which attracts penalties under the Immigration Act.  This lack 
of legal documentation, together with inconsistencies in South Africa’s legal framework, 
further results in smuggled unaccompanied minors denied access to essential services such as 
healthcare and education.  
This situation is at odds with the extensive rights and protection otherwise provided to 
unaccompanied minors under South African law.  Rights to healthcare, education, and legal 
representation are enshrined in the country’s Constitution, while the care and protection system 
is designed to address the vulnerabilities and protection needs of minors in the country.  The 
Refugees Act reflects South Africa’s obligations under international and regional law, 
immigration detention is prohibited, and the best interests of the child principle is present 
throughout the Children’s Act.  Smuggled unaccompanied minors also benefit from provisions 
which generally prohibit removal until the age of majority, and the country has legislated 
comprehensive trafficking provisions reflective of the Trafficking in Persons Protocol. 
Nonetheless, the care and protection and asylum systems suffer from legal ambiguities, deficits, 
and poor implementation.  Many of these deficits have been pointed out by civil society 
organisations and international bodies.  The UNCRC, in its 2016 report on South Africa, made 
several pertinent observations.  It expressed concern at, inter alia, systemic constraints in the 
alternative care system, the low quality of care in child and youth care centres, and ‘ineffective 
implementation of relevant laws and policies’.143  Other international bodies, including the 
African Committee of Experts on the Rights and Welfare of the Child,144 and reports by civil 
society actors have expressed similar concerns.145  Gaps in current laws, particularly a paucity 
                                                 
143  Concluding Observations on South Africa, UN Doc CRC/C/ZAF/CO/2, 19. 
144  African Committee of Experts on the Rights and Welfare of the Child, ‘Concluding Recommendations by 
the African Committee of Experts on the Rights and Welfare of the Child (ACERWC) on the Republic of 
South Africa Initial Report on the Status of Implementation of the African Charter on the Rights and 
Welfare of the Child’ (2014). 
145  Alternate Report Coalition – Child Rights South Africa, ‘Complementary Report to the African Committee 
of Experts on the Rights and Welfare of the Child: A Response to South Africa’s Second Country Report 
to the African Committee of Experts on the Rights and Welfare of the Child on the African Charter on the 
Rights and Welfare of the Child’ (21 July 2017). 
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of options for acquiring legal status, means that local integration is effectively ‘excluded’ to 
unaccompanied minors. 146   In general, treatment of smuggled unaccompanied minors in 
South Africa falls far short of standards consistent with the best interests of child, and fails to 
provide them with rights and protection required by the international legal framework. 
The plight of unaccompanied minors in South Africa is well-recognised.  Attempts to amend 
inconsistencies between legislation offering protection to unaccompanied minors have, to date, 
been largely unsuccessful, although some positive measures are currently being considered.147  
Of potential concern are initiatives, currently in progress, to implement more restrictive 
policies against irregular migrants and refugees. 148   This includes the increased use of 
immigration detention.  The exact effect of these proposed reforms remains to be seen.    
 
                                                 
146  Ackermann, n 9, 19. 
147  See Department of Social Development, ‘South Africa’s Child Care and Protection Policy: Draft 1 for 
Public Comment’ (Draft Policy, 19 December 2017).  
148  See Department of Home Affairs, Green Paper on International Migration in South Africa, Government 
Gazette 40088 (2016); Refugees Amendment Bill 2016 (South Africa).  See, for discussion, Jamieson, 
Berry, and Lake, n 41, 12-13. 
 CHAPTER EIGHT 
THE UNITED STATES 
The United States of America (US) is a major destination for irregular migrants from source 
countries all over the world, particularly from Latin America.  The US receives high numbers 
of unaccompanied minors from Mexico, Honduras, Guatemala, and El Salvador, the majority 
of whom use migrant smugglers to cross the US-Mexico border.  US federal law criminalises 
the smuggling of migrants and contains an extensive legal and procedural framework affecting 
the protection of smuggled unaccompanied minors.  While a number of rights such minors 
are entitled to under international law are reflected in this framework, criticism of their 
treatment remains prominent in the political and public discourse. 
 LEVELS AND CHARACTERISTICS 
 Available Data 
Irregular migration to the US has been high over the past 50 years, with migrants entering the 
country seeking protection, economic opportunities, and family reunification. 1  
Approximately 98% of migrants apprehended entering the US illegally are caught on the US-
Mexico border,2 and it is estimated that between 80 and 95% of irregular migrants use the 
services of migrant smugglers.3 
Official data for arrivals of smuggled unaccompanied minors in the US is not available.  US 
Customs and Border Protection collects statistics for ‘apprehensions’ of ‘unaccompanied alien 
                                                 
1  See, eg, Douglas S Massey and Karen A Pren, ‘Unintended Consequences of US Immigration Policy: 
Explaining the Post-1965 Surge from Latin America’ (2012) 38(1) Population Development Review 1. 
2  Jie Zong and Jeanne Batalova, Frequently Requested Statistics on Immigrants and Immigration in the 
United States (8 March 2017) Migration Policy Institute 
<https://www.migrationpolicy.org/article/frequently-requested-statistics-immigrants-and-immigration-
united-states#Unauthorized>. 
3  Roberts et al, ‘An Analysis of Migrant Smuggling Costs along the Southwest Border’ (Working Paper, 
Department of Homeland Security, Office of Immigration Statistics, November 2010) 4. 
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children’ at the border. 4   The US Congressional Research Service estimates that 
approximately 80% of unaccompanied minors travel with smugglers.5  UNHCR has also 
noted the prominent role of smugglers in illegal entries by unaccompanied minors.6 
 
 
 
 
 
 
 
 
 
                                                 
4  Hereinafter, unaccompanied alien children are referred to as ‘unaccompanied minors’.  The term 
‘unaccompanied alien child’ is defined in 6 USC §279(g)(2) as being a child who: (A) has no lawful 
immigration status in the United States; (B) has not attained 18 years of age; and (C) with respect to whom 
there is no parent or legal guardian in the United States; or no parent or legal guardian in the United States 
is available to provide care and physical custody.  In practice, any child who is unaccompanied upon, or 
in the hours after, their interception by US authorities is deemed an unaccompanied alien child, even if, 
factually, they have a legal parent or guardian in the US.  See Kate M Manuel and Michael John Garcia, 
‘Unaccompanied Alien Children – Legal Issues: Answers to Frequently Asked Questions (Congressional 
Research Service, 2016) 2. 
5  Kandel et al, ‘Unaccompanied Alien Children: Potential Factors Contributing to Recent Immigration’ 
(Congressional Research Service, 2014) 10; Meyer et al, ‘Unaccompanied Children from Central America: 
Foreign Policy Considerations’ (2014) 7(3) Current Politics and Economics of South and Central America 
463, 482. 
6  See, eg, UNHCR Regional Office for the United States and the Caribbean, ‘Children on the Run: 
Unaccompanied Children Leaving Central America and Mexico and the Need for International Protection’ 
(2014) 3. 
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Figure 6: United States statistics relating to unaccompanied alien children (UAC) (according to financial year)7 
 2007- 
2008 
2008- 
2009 
2009- 
2010 
2010- 
2011 
2011- 
2012 
2012- 
2013 
2013- 
2014 
2014- 
2015 
2015- 
2016 
 
2016- 
2017 
Apprehensions (Total) 723825 556041 463382 340252 364768 420789 486651 337117 415816 310531 
Apprehensions (UAC) 8041 19688 18634 16067 24481 38833 68631 39970 59757 
 
41456 
UAC as % of Total 
Apprehensions 
1.11 3.54 4.02 4.72 6.71 9.23 14.10 11.87 14.37 13.35 
Main Nationalities (UAC)           
 El Salvador  1221 1910 1394 3314 5990 16404 9389 17512 9143 
 Guatemala  1115 1517 1565 3835 8068 17057 13589 18913 14827 
 Honduras  968 1017 974 2997 6747 18244 5409 10468 7784 
 Mexico  16114 13724 11768 13974 17240 15634 11012 11926 8877 
 
Figure 6 above shows that from the 2010-11 to 2013-14 financial years the number of 
unaccompanied minors apprehended entering the US increased significantly, rising from 
16,067 to 68,631 during this period.  Apprehensions of unaccompanied minors also increased 
as a percentage.  While total apprehensions from 2010-11 to 2013-14 rose by 143%, in the 
same period apprehensions of unaccompanied minors grew by 427.2%.  In the 2010–11 
financial year, unaccompanied minors accounted for 4.72% of total apprehensions; in 2013-14 
this had increased to 14.10%.  After peaking in 2013-14, apprehensions of unaccompanied 
minors fell to 39,970 in 2014-15, rose sharply again to 59,757 in 2015-16, and then dropped to 
41,456 in 2016-17. 
                                                 
7  Statistics available from US Border Patrol, States and Summaries <https://www.cbp.gov/newsroom/media-
resources/stats?title=Border+Patrol>.  
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 Profile and Origin 
Most unaccompanied minors entering the US are male, and between 13 and 18 years of age.  
The proportion of children younger than 13 has risen steadily in recent years: from 9% in the 
2012–13 financial year to 16% in 2013–14. 8   The proportion of female unaccompanied 
minors also increased from 19% in 2012–13 to 28% in 2013–14.9   
Figure 6 shows that the majority of apprehended unaccompanied minors originate from El 
Salvador, Guatemala, Honduras, and Mexico. In the 2013-14 financial year, 16,404 minors 
arrived from El Salvador, 17,057 from Guatemala, 18,244 from Honduras, and 15,634 from 
Mexico.  Only 1,292 came from other countries.  This trend continued in the 2014-15 and 
2015-16 financial years. 10   Apprehensions from Mexico remained relatively consistent 
between 2007-08 and 2016-17, while apprehensions from El Salvador, Guatemala, and 
Honduras increased at a far greater rate.  
 Routes and Methods 
Smuggled unaccompanied minors generally enter the US over the border from Mexico.11  For 
example, of the 68,631 unaccompanied minors apprehended in the 2013-14 financial year, 
68,541 or 99.87% were apprehended at this border. 12   The journey through Mexico is 
undertaken using any one or any combination of cars, buses, trains, and foot-travel.  Travel in 
buses or vans arranged by smuggling networks is particularly common.13  Migrant smugglers 
                                                 
8  Meyer et al, n 5, 1-2. 
9  Ibid; Lauren R Aronson, ‘The Tipping Point: The Failure of Form over Substance in Addressing the Needs 
of Unaccompanied Immigrant Children’ (2015) 18 Harv Latino L Rev 1, 30. 
10  U.S. Customs and Border Protection, Southwest Border Unaccompanied Alien Children (2015) 
<http://www.cbp.gov/newsroom/stats/southwest-border-unaccompanied-children>. 
11  Robin Reineke and Daniel E Martinez, ‘Migrant Deaths in the Americas (United States and Mexico)’ in 
Tara Brian and Frank Laczko, Fatal Journeys Tracking Lives Lost during Migration (IOM, 2014) 51. 
12  US Border Patrol, ‘U.S. Border Patrol Total Monthly UAC Apprehensions by Month, by Sector (FY 2010 
- FY 2017)’ (2017). 
13  Catholic Relief Services, ‘Child Migration: The Detention and Repatriation of Unaccompanied Central 
American Children from Mexico’ (January 2010) 32; Women’s Refugee Commission, Forced From Home: 
The Lost Boys and Girls of Central America (October 2012) 8.  
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(often referred to as ‘coyotes’ or ‘polleros’)14 help unaccompanied minors cross the heavily 
guarded southern border of the US.15  These clandestine crossings are carried out using a 
variety of methods, and usually take place away from official ports of entry controlled by US 
authorities, often in remote desert areas, or across rivers or mountains.  Smuggled 
unaccompanied minors usually camp near the border, wait for a break in border patrols, and 
then cross quickly at night.16  In some cases smugglers may conceal minors in car trunks or 
under car seats in order to cross at official points, or give them false immigration or 
identification documents to attempt overt entry.17   
 CRIMINALISATION OF FACILITATORS  
The US is a Party to the Protocol against the Smuggling of Migrants by Land, Sea, and Air,18 
and the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women 
and Children, which it co-authored.19  Smuggling of migrants is criminalised in federal law 
under Title 8, Chapter 12 of the US Code.  Trafficking offences are set out in Title 18, Chapter 
77 of the US Code, and in the criminal laws of most US states.20 
 Smuggling of Migrants 
The term ‘migrant smuggling’ is not used in US law.  Section 1324 of the US Code, which 
covers conduct contemplated by the Smuggling of Migrants Protocol, is titled ‘bringing in and 
                                                 
14  The terms are Spanish, and are used colloquially in Mexico and the US. 
15  Manuel Orozco and Julia Yansura, ‘Understanding Central American Migration: The Crisis of Central 
American Child Migrants in Context’ (Inter-American Dialogue, 2014) 16; Meyer et al, n 5, 482. 
16  Terry Godard, ‘How to Fix a Broken Border: Disrupting Smuggling at its Source’ (Immigration Policy 
Center, February 2012) 5-6. 
17  Betsy Cavendish and Maru Cortazar, ‘Children at the Border: The Screening, Protection and Repatriation 
of Unaccompanied Mexican Minors’ (Appleseed, 2011) 14.  
18  Opened for signature 12 December 2000, 2241UNTS 507 (entered into force 28 January 2004) 
(‘Smuggling of Migrants Protocol’). 
19  Opened for signature 12 December 2000, 2237 UNTS 319 (entered into force 25 December 2003) 
(‘Trafficking in Persons Protocol’).   
20  See, eg, 8 Cal Penal Code § 236.1. 
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harboring certain aliens’.21  Under § 1324(1)(A) it is an offence for any person to bring or 
attempt to bring an alien to the US at a place other than a designated port of entry, regardless 
of whether the alien has prior authorization to come to the US.22  Section 1324(1)(A) requires 
proof that the conduct was intentional, and that the offender knew the person was an alien.  
Any future action taken in respect of the alien, i.e. the granting of asylum, is immaterial. 
Other offences under § 1324(1)(A) cover conduct including harbouring aliens, transporting 
aliens within the US, and encouraging or inducing aliens to enter or reside in the US.  
Offences involving fraudulent travel or identity documents are included in § 1324c.  None of 
the offences in §§ 1324 and 1324c require the offender to have had the purpose of acquiring a 
financial or material benefit.  This is a significant departure from the requirements of the 
Smuggling of Migrants Protocol.23 
Each of the offences under § 1324(1)(A), and some of the document fraud offences under § 
1324c, specifically criminalise attempts.  Section 1324(1)(A)(v)(I) and (II) extend liability to 
conspiracy and aiding or abetting, which generally align with the requirements of Article 6(2)(b) 
and (c) of the Smuggling of Migrants Protocol.24   
 Aggravations 
There are three aggravations to the offences in § 1324(1)(A).  First, if a person committing 
one of the offences causes serious injury to, or ‘places in jeopardy the life of’, any person the 
penalty is increased.25  This aggravation reflects Article 6(3)(a) of the Smuggling of Migrants 
Protocol.  Second, if death results from any of the offences, the person may be punished by 
death.26  The third aggravation does not apply to the base smuggling offence, but increases 
                                                 
21  An ‘alien’ is ‘any person not a citizen or national of the United States’: 8 USC § 1101(a)(3). 
22  8 USC § 1324(a)(1)(A)(i). 
23  Article 3(a). 
24  Aiding and abetting, a concept of US law, requires that a person intended to facilitate the commission of 
an offence by another; had the intent of the underlying offence; assisted or participated in the underlying 
offence; and that someone committed the underlying offence. 
25  8 USC § 1324(a)(1)(B)(iii). 
26  8 USC § 1324(a)(1)(B)(iv). 
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the penalty where any of the other offences are committed for the purpose of ‘commercial 
advantage or private financial gain’.27     
 Trafficking in Children 
Chapter 77 of the US Code sets out trafficking in persons offences.  Two offences: ‘trafficking 
with respect to peonage, involuntary servitude, or forced labour’ under § 1590 and ‘sex 
trafficking of children or by force, fraud, or coercion’ under § 1591 generally cover the conduct 
contemplated by Article 3 of the Trafficking in Persons Protocol.  Each offence includes act, 
means, and purpose elements.28  The § 1591 offence omits the means element where a minor 
is the victim, consistent with Article 3(c) of the Protocol.29  The § 1590 offence, however, 
retains the means element where a minor is the victim.  
 PROVISIONS RELATING TO ILLEGAL ENTRY 
US laws relating to admissibility, apprehension, and deportation of non-citizens are many and 
uniquely complex.  Broadly speaking, non-citizens apprehended at a designated port of entry 
who do not have documents required for admission to the US are inadmissible.30  Entering or 
attempting to enter the US improperly,31 either at a port of entry or another place, is an offence 
under § 1325, Title 8 of the US Code. It is not an offence to be unlawfully present in the US, 
though non-citizens without legal status are liable to deportation.32   
There are specific procedures for the apprehension and treatment of unaccompanied minors, 
set out in the William Wilberforce Trafficking Victims Protection Reauthorization Act 
                                                 
27  8 USC § 1324(a)(1)(B)(i). 
28  See 3.1.2. 
29  See further 3.1.2. 
30  8 USC § 1182(a)(7)(A). 
31  Including, entering or attempting to enter at ‘any time or place’ not designated by immigration officers, 
eluding ‘examination or inspection’ by immigration officers, or using ‘wilfully false or misleading 
representation[s]’: 8 USC § 1325(a).    
32  8 USC § 1227(a)(1). 
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[TVPRA]. 33   These procedures vary depending on whether unaccompanied minors are 
nationals of countries contiguous or non-contiguous to the US. 
Non-contiguous countries 
The TVPRA permits unaccompanied minors from non-contiguous countries (those not 
bordering the US) to enter, or remain in, the US upon apprehension.34  Following an initial 
assessment by Customs and Border Protection, such children must be transferred within 72 
hours to the custody of the Office of Refugee Resettlement, which is responsible for 
accommodating unaccompanied minors pending asylum or removal proceedings.35   
Contiguous countries 
Unaccompanied minors from contiguous countries (Mexico and Canada) are subject to a 
screening process that must be carried out within 48 hours of apprehension by Customs and 
Border Protection.36  Minors assessed as victims of severe forms of trafficking, or having 
possible asylum claims, must be transferred to the custody of the Office of Refugee 
Resettlement and are dealt with equally to minors from non-contiguous countries.37  Minors 
who do not meet these criteria, and who are capable of making, and make, a voluntary decision 
to return to their country of nationality or last habitual residence, are removed and do not face 
penalties for improper entry under § 1325.38  
The screening process for unaccompanied minors from contiguous countries is subject to much 
criticism.  Cavendish and Cortazar note that, in most cases, no meaningful screening is 
conducted. 39   Other contemporary analyses observe that Customs and Border Protection 
                                                 
33  Pub L No 110-457, 122 Stat 5074 (2008) (codified, as amended, at 8 USC §1232).  The Act deals with 
‘unaccompanied alien children’ irrespective of whether they are victims of trafficking in persons. 
34  8 USC § 1232(b)(3). 
35  Ibid. 
36  8 USC § 1232(a)(4). 
37  8 USC § 1232(a)(2)(A) and (B), and (a)(4). 
38  8 U.S.C. §§1225(a)(4) and 1232(a)(2)(A) and (B).  See further 5.6. 
39  Betsy Cavendish and Maru Cortazar, ‘Children at the Border: The Screening, Protection and Repatriation 
of Unaccompanied Mexican Minors’ (Appleseed, 2011) 31; American Civil Liberties Union, ‘The Rights 
of Children in the Immigration Process’ (July 2014) 3. 
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officers are not properly trained to assess asylum claims or identify victims of trafficking.40  
Aramayo argues that officers are ‘largely incapable of identifying potential victims’ and that 
many Mexican minors are removed immediately upon apprehension. 41   Many removed 
Mexican unaccompanied minors are victims of trafficking, or otherwise have asylum claims.42  
Such removals may constitute breaches of the US’ non-refoulement obligations under 
international law, and the obligation to identify victims of trafficking.43  
 Immigration Detention 
US law permits immigration detention of unaccompanied minors, where such detention 
involves ‘the least restrictive setting appropriate’ to their ‘age and special needs’ and ensures 
their dignity.44  Unaccompanied minors cannot be detained with unrelated adults for more 
than 24 hours.45 
Upon apprehension by Customs and Border Protection, unaccompanied minors are held in 
short term detention facilities until they are either removed from the US or transferred to the 
Office of Refugee Resettlement.  While no laws specifically regulate these facilities, 
guidelines require access to food and water, toilets, and necessary medical attention.  Beds 
are not required as prolonged stay is not foreseen.46  The standard of some Customs and 
Border Protection detention facilities has been criticised.  Instances of physical and sexual 
                                                 
40  See, eg, Anne Harrison, ‘Like a Good Neighbour: Extending the Anti-Trafficking Protections to Mexican 
Unaccompanied Children’ (2016) 19 The Journal of Gender, Race & Justice 195, 212-214; Aronson, n 9, 
38. 
41  Alejandra Aramayo, ‘Disparate Treatment of Mexican Unaccompanied Alien Children: The United States’ 
Violation of the Trafficking Protocol, Supplementing the UN Convention against Transnational Organized 
Crime’ (2015) 30(4) American University International Law Review 839, 856.  
42  See Jennifer Podkul, ‘Detention and Treatment of Unaccompanied Migrant Children at the U.S.-Mexico 
Border’ in Karen Musalo and Pablo Ceriani Cernadas (eds), Childhood and Migration in Central and North 
America: Causes, Policies, Practices and Challenges (University of California and National University of 
Lanús, 2015) 362-364. 
43  See 3.3.2 and 3.5. 
44  Flores v Reno (CD Cal, Case No 85-4544-RJK(Px), 1997), Stipulated Settlement Agreement. 
45  Ibid. 
46   American Immigration Council, ‘Way Too Long: Prolonged Detention in Arizona's Border Patrol Holding 
Cells, Government Records Show’ (Factsheet, 10 June 2015) 1-2. 
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abuse, denial of food, and unsanitary conditions are noted in numerous sources,47 and are 
detailed in an administrative complaint lodged in 2014 by a number of US rights 
organisations.48  Holding minors in custody beyond the 72 hour limit has been reported.49  
The Department of Homeland Security has acknowledged some non-compliance with relevant 
laws, and states that it continues to investigate these allegations.50   
Once unaccompanied minors are in the custody of the Office of Refugee Resettlement, the 
TVPRA mandates that they must be held in the least restrictive setting that is in their best 
interests.  Such children may only be held in a ‘secure facility’ if they pose a danger to 
themselves or others, or have been charged with a criminal offence.51  Decisions to place 
children in secure facilities must be reviewed monthly,52 and children have a right to judicial 
review of the placement.53  In general, unaccompanied minors transferred to the Office of 
Refugee Resettlement are accommodated in government funded shelters or placed in the care 
of family members or foster families in the US.54   
                                                 
47  Lutheran Immigration and Refugee Service, ‘At the Crossroads for Unaccompanied Migrant Children: 
Policy, Practice, and Protection’ (2015) 14; Megan Smith-Pastrana, ‘In Search of Refuge: The United States’ 
Domestic and International Obligations to Protect Unaccompanied Immigrant Children’ (2016) 26(2) Ind. 
Int’l & Comp L Rev 251, 252. 
48  Letter of Complaint from Ashley Huebner, National Immigrant Justice Center et al to the Department of 
Homeland Security, 11 June 2014 
<http://www.acluaz.org/sites/default/files/documents/DHS%20Complaint%20re%20CBP%20Abuse%20
of%20UICs.pdf>. 
49  Aronson, n 9, 11-12. 
50  Memorandum from John Roth, Inspector General of the Department of Homeland Security to Jeh C 
Johnson, Secretary of the Department of Homeland Security, 30 July 2014 
<https://www.oig.dhs.gov/assets/Mgmt/2014/Over_Un_Ali_Chil.pdf>; Inter-American Commission on 
Human Rights, Refugees and Migrants in the United States: Families and Unaccompanied Children, 
OAS/Ser.L/V/II.155, 24 July 2015, 94-95. 
51  8 USC § 1232(c)(2)(A). 
52  8 USC § 1232(c)(2)(A). 
53  Flores v Reno (CD Cal, Case No 85-4544-RJK(Px), 1997), Stipulated Settlement Agreement [24B]. 
54  See further 5.4.3. 
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 PROTECTION OF SMUGGLED UNACCOMPANIED MINORS  
Protection of smuggled unaccompanied minors in the US is primarily governed by the TVPRA, 
the Immigration and Nationality Act, the Homeland Security Act, and the Flores Settlement 
Agreement.55  Aliens do not enjoy the same rights as US citizens under the United States 
Constitution.  In particular, rights to due process are more limited in immigration 
proceedings.56   
There is a specific procedure for unaccompanied minors apprehended in the US.  First, 
Customs and Border Protection determines their age, whether they are unaccompanied, 
whether they are nationals of a contiguous country and, if so, if they may be removed.57  
Unaccompanied minors not removed by Customs and Border Protection are transported by 
Immigration and Customs Enforcement to the custody of the Office of Refugee Resettlement, 
which is responsible for accommodating unaccompanied minors or reunifying them with 
family members in the US.  If the Department of Homeland Security seeks removal of minors, 
which is general practice as they have no legal status, they are placed into removal proceedings 
before the Executive Office for Immigration Review.58  These proceedings involve a hearing 
before an immigration judge.  Unaccompanied minors may apply for asylum or other status 
before or during a removal hearing.59  If an application is unsuccessful, and a court orders 
removal, Immigration and Customs Enforcement is responsible for returning unaccompanied 
minors to their home countries.60 
                                                 
55  The settlement agreement was the result of litigation challenging US detention policy toward 
unaccompanied minors.  It is named after the plaintiff in that case, Jenny Lisette Flores.  Ruth Ellen 
Wasem, ‘Asylum Policies for Unaccompanied Children Compared with Expedited Removal Policies for 
Unauthorized Adults: In Brief’ (Congressional Research Service, 2014) 1. 
56  United States Constitution amends V, VI, and XIV. 
57  See 5.3.  Less commonly, unaccompanied minors may be apprehended by Immigration and Customs 
Enforcement, which transfers them to the Office of Refugee Resettlement. 
58  Initiating removal proceedings is a matter of prosecutorial discretion. 
59  See 5.4.1. 
60  See Lisa Seghetti, ‘Unaccompanied Alien Children: A Processing Flow Chart’ (Congressional Research 
Service, 2014). 
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 Asylum Procedures 
Smuggled unaccompanied minors in the US may apply for asylum in the first instance to the 
US Citizenship and Immigration Services.61  Unlike other non-citizens, there is no time limit 
for unaccompanied minors to apply for asylum. 62   Applications to US Citizenship and 
Immigration Services are adjudicated by an asylum officer and involve an interview with the 
applicant.63  There are special guidelines for minor and unaccompanied minor applicants that 
take into account, inter alia, their ‘age, stage of language development, background, and level 
of sophistication’.64  In addition, where possible, officers interviewing such minors should 
have specialised knowledge and skills for communicating with minors, and should liaise with 
clinical experts to ensure efficacy of procedures.65   
Minors may apply for asylum during removal proceedings before the Executive Office for 
Immigration Review.  Applications to US Citizenship and Immigration Services may run 
concurrently with removal proceedings; of course, a successful asylum application to US 
Citizenship and Immigration Services will end removal proceedings.66  While decisions of 
US Citizenship and Immigration Services are not reviewable, a claim can be considered again, 
de novo, during removal proceedings before the Executive Office for Immigration Review, 
whose decisions are reviewable by the Board of Immigration Appeals and, in some cases, by 
the United States Courts of Appeals and the Supreme Court of the United States.   
                                                 
61  Manuel and Garcia, n 4, 11. 
62  Wasem, n 55, 9.  The time limit is usually one year from entry. 
63  US Citizenship and Immigration Services, ‘The Affirmative Asylum Process’ 
<https://www.uscis.gov/humanitarian/refugees-asylum/asylum/affirmative-asylum-process>.  
64  Joseph E Langlois, ‘Updated Procedures for Minor Principal Applicant Claims, Including Changes to 
RAPS’ (Memorandum, US Citizenship and Immigration Services, 14 August 2007); see generally US 
Citizenship and Immigration Services Asylum Division, ‘Asylum Officer Basic Training Course: 
Guidelines for Children’s Asylum Claims’ (2009). 
65  United States Citizenship and Immigration Services Ombudsman, ‘Ensuring a Fair and Efficient Asylum 
Process for Unaccompanied Children’ (20 September 2012) 9-10. 
66  See generally, US Citizenship and Immigration Services, ‘Question and Answers: Updated Procedures for 
Determination of Initial Jurisdiction over Asylum Applications Filed by Unaccompanied Alien Children’ 
(2013).  See 8.6. 
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There are specific policies for unaccompanied minors in immigration courts, which aim to 
ensure that unaccompanied minors ‘understand the nature of the proceedings, can effectively 
present evidence about their cases, and have appropriate assistance’.67  Memoranda from the 
Executive Office for Immigration Review acknowledge relevant principles, including the best 
interests of the child, set out methods by which court rooms may be made appropriate for 
unaccompanied minors, and outline procedures for conduct of proceedings.68   
 Age Determination 
Section 1232(b)(4), Title 8 of the US Code requires ‘prompt determination’ of the age of 
unaccompanied minors.  Procedures may use ‘multiple forms of evidence, including the non-
exclusive use of radiographs’.69  The Flores Settlement Agreement stipulates that medical, 
dental, or other ‘appropriate procedures’ may be used to verify a minor’s age. 70   If a 
‘reasonable person’ would conclude that a person is an adult, then the person should be treated 
as such.71   
Age determinations are initially conducted by Customs and Border Protection officers.  They 
involve interviews with minors to gather biographical details and collect any relevant 
documents (i.e. birth certificates).  Age determinations are later verified by the Office of 
Refugee Resettlement, which may use documentary, medical, and interview evidence. 72  
Medical procedures may involve bone density and dental exams.73  Notwithstanding their 
                                                 
67  William Kandel, ‘Unaccompanied Alien Children: An Overview’ (Congressional Research Service, 2017) 
11. 
68  See David Neal, Chief Immigration Judge, ‘Operating Policies and Procedures Memorandum 07-01: 
Guidelines for Immigration Court Cases Involving Unaccompanied Alien Children’ (Memorandum, 
Executive Office for Immigration Review, 22 May 2007). 
69  8 USC § 1232(b)(4). 
70  Flores v Reno (CD Cal, Case No 85-4544-RJK(Px), 1997), Stipulated Settlement Agreement [13]. 
71  Ibid. 
72  Office of Refugee Resettlement, ‘ORR Guide to Eligibility, Placement, and Services for Unaccompanied 
Refugee Minors (URM): Section 1 - Eligibility for the URM Program and the Application Process’ (17 
October 2016).  
73  Aronson, n 9, 12. 
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continued use, problems regarding the accuracy of medical procedures have been 
acknowledged by the US Government.74 
 Accommodation  
The Office of Refugee Resettlement is responsible for accommodating smuggled 
unaccompanied minors.75  They are placed in care provider facilities and then, where possible, 
released to a sponsor in the US (commonly referred to as reunification).76  If a sponsor cannot 
be found, unaccompanied minors remain in care provider facilities, and may be transferred into 
long term foster care.77 
Care provider facilities are contracted and given funding by the Office of Refugee Resettlement, 
and must be licensed by state authorities.78  Facilities are generally operated by NGOs, private 
entities, or local government agencies, and vary in size, specialisation, and security. 79  
Facilities are separated into the following categories: shelters, group homes, residential or other 
special treatment centres, foster care, staff secure, and secure care centres.80  Shelters are most 
common, often house large numbers of minors, and provide a range of services ‘on-site’.81  
Group homes accommodate between four and 12 minors and care for specific vulnerable 
populations (such as teenage mothers).  Residential treatment centres provide therapeutic 
programs to minors with mental health or other special needs, while staff-secure and secure 
                                                 
74  Department of Homeland Security, Office of Inspector General, ‘Age Determination Practices for 
Unaccompanied Alien Children – Update’ (Doc No OIG-10-122, September 2010). 
75  6 USC § 279. 
76  See 5.5.3 below.  Annie Chen and Jennifer Gill, ‘Unaccompanied Children and the US Immigration 
System: Challenges and Reforms’ (2015) 68(2) Journal of International Affairs 115, 118. 
77  Office of Refugee Resettlement, ‘Children Entering the United States Unaccompanied: Placement in ORR 
Care Provider Facilities’ (2015) [1.2.6]. 
78  US Government Accountability Office, ‘Report to Congressional Requesters: Unaccompanied Children, 
HHS Can Take Further Actions to Monitor their Care’ (GAO-16-180, 5 February 2016) 6. 
79  Lutheran Immigration and Refugee Service, n 47, 15; see also 8 USC § 1232(i). 
80  United States Government Accountability Office, n 78, 9-10. 
81  Office of Refugee Resettlement, ‘Children Entering the United States Unaccompanied: Guide to Terms’ 
(21 March 2016). 
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facilities house minors deemed security risks.82  Foster care is generally utilised where minors 
are expected to stay in Office of Refugee Resettlement custody for long periods.83   
The type of facility in which unaccompanied minors are placed must be based on their best 
interests and in the least restrictive setting according to their security risk and care needs.84  
Specific placement considerations include, inter alia, trafficked status, prior sexual abuse, 
identification as LGBTQI, age, gender, and behavioural issues.85  Ongoing assessments of 
minors’ placement needs are conducted by care providers.86  
When numbers of unaccompanied minors exceed the capacity of Office of Refugee 
Resettlement facilities, minors may be placed in special overflow facilities.87  These facilities 
were used extensively in 2014 and 2015 when levels of unaccompanied minors entering the 
US increased.88  They often lacked adequate bedspace, supervision, or amenities, and were 
restrictive and institutionalised to maintain control over their large populations.89  In some 
cases, army bases were used.90  In response to the strain on accommodation, and criticism of 
standards, the US Government sought to expand facilities housing unaccompanied minors, 
develop guidelines for emergency facilities, and streamline procedures for releasing minors to 
sponsors.91  
                                                 
82  Women’s Refugee Commission, ‘Step-by-Step Guide on Apprehension and Detention of Juveniles in the 
United States’ (2014) 3. 
83  United States Government Accountability Office, n 78, 9. 
84  8 USC § 1232(c)(2)(A). 
85  Office of Refugee Resettlement, ‘Children Entering the United States Unaccompanied: Placement in ORR 
Care Provider Facilities’ (2015) [1.2.1]. 
86  Ibid [1.4]. 
87  See ibid [1.7]; see, eg, Chen and Gill, n 76, 118. 
88  See 5.1.1. 
89  See Podkul, n 42, 379. 
90  Kandel, n 67, 14. 
91  See further United States Government Accountability Office, n 78, 12-19. 
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 Care and Support  
Care provider facilities must ensure a ‘high level of quality care’.92  Unaccompanied minors 
released into the care of sponsors are only provided limited assistance by the Office of Refugee 
Resettlement; otherwise, their care and support is the sole responsibility of the individual 
sponsor.   
 Welfare  
Care provider facilities must comply with state child welfare laws and are subject to the Flores 
Settlement Agreement.  In particular, the Agreement requires facilities to provide, inter alia, 
suitable ‘food…, appropriate clothing, and personal grooming items’, recreational activities, 
access to religious services, and privacy, all of which must be cognisant of minors’ individual 
needs and characteristics.93  The Office of Refugee Resettlement further requires facilities to 
conduct case reviews of each minor, which should be updated periodically.94  The Office 
requires a range of services to be provided to unaccompanied minors, including nutrition, 
behaviour management, and LGBTQI support.95  While facilities are overseen by the Office 
of Refugee Resettlement, scholars have alleged inadequate oversight by the Office, harsh 
conditions, as well as instances of sexual and physical abuse.96  In 2016, the United States 
Government Accountability Office reported that monitoring of care providers was 
‘inconsistent’, with some providers not monitored for periods up to seven years .97 
                                                 
92  Office of Refugee Resettlement, ‘Children Entering the United States Unaccompanied: Services (2015) 
[3.1]. 
93  Flores v Reno (CD Cal, Case No 85-4544-RJK(Px), 1997), Stipulated Settlement Agreement, Exhibit 1. 
94  Office of Refugee Resettlement, ‘Children Entering the United States Unaccompanied: Services (2015) 
[3.3.1]. 
95  Ibid [3.3]. 
96  Joseph C Elliott, ‘Comment: Sleeping with One Eye Open: The Result of Non-Transparent Oversight by 
the Office of Refugee Resettlement on Facilities Sheltering Unaccompanied Alien Children’ (2016) 68 
Admin L Rev 153, 166-167; Smith-Pastrana, n 47, 257. 
97  United States Government Accountability Office, n 78, 26. 
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Unaccompanied minors released into the care of sponsors may receive post-release services 
from the Office of Refugee Resettlement.98  Support depends on the identity of the sponsor 
(i.e. a non-family member) and the characteristics of the minor (i.e. if the minor is a victim of 
trafficking or abuse, or has a disability).99  Post-release services are aimed at supporting the 
sponsor and minor, and may include home visits and assistance for the sponsor in securing, 
inter alia, education, medical services, and legal support.100 
 Healthcare and Education 
Healthcare and education for unaccompanied minors are regulated by the Flores Settlement 
Agreement and Office of Refugee Resettlement policy which, combined, outline fairly 
comprehensive requirements and guidelines.  A primary medical screening is conducted by 
Customs and Border Patrol on apprehension, followed by a complete medical examination 
within 48 hours of admission to an Office of Refugee Resettlement facility.101  Minors must 
be given appropriate immunisations and any required medication, and must have access to 
‘routine medical and dental care… [and] emergency health care services’. 102  Individual 
counselling should be carried out once per week, and group counselling at least twice a week.103      
Education must be provided in a ‘structured classroom setting’ in a manner appropriate to 
minors’ development.  Minors in Office of Refugee Resettlement custody do not attend local 
schools unless they are placed in long term foster care.  Teaching includes ‘basic academic 
                                                 
98  See further Benjamin J Roth and Breanne L Grace, ‘Falling through the Cracks: The Paradox of Post-
Release Services for Unaccompanied Child Migrants’ (2015) 58 Children and Youth Services Review 244. 
99  Office of Refugee Resettlement, ‘Children Entering the United States Unaccompanied: Resources and 
Services Available After Release from ORR Care’ (2016) [6.2]. 
100  Ibid [6.2.2]. 
101  Office of Refugee Resettlement, ‘Health and Safety’ (2017).  
102  Flores v Reno (CD Cal, Case No 85-4544-RJK(Px), 1997), Stipulated Settlement Agreement, Exhibit 1. 
103  Office of Refugee Resettlement, ‘Children Entering the United States Unaccompanied: Services (2015) 
[3.3]. 
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competencies’ such as science and math, as well as English language training where needed.104  
Care providers are encouraged to provide vocational training where possible.105   
Unaccompanied minors released to sponsors may receive emergency medical care but are 
largely ineligible for other federal assistance.  Schools are required to educate minors in 
sponsor care, regardless of their immigration status. 106   Nevertheless, the United States 
Government Accountability Office notes that state and local government laws may make it 
difficult for such minors to enrol in schools or access health services.107 
 Guardianship 
Upon apprehension, custody of unaccompanied minors is held by the Department of Homeland 
Security.  Pursuant to the TVPRA, custody is transferred to the Secretary of Health and Human 
Services as soon as a minor arrives at an Office of Refugee Resettlement facility,108 and 
delegated to the Director of the Office of Refugee Resettlement.109  These functions include, 
inter alia, ‘ensuring that the interests of the child are considered in decisions and actions relating 
to… care and custody’, placement determinations, conducting investigations of facilities 
accommodating unaccompanied minors, and, where relevant, overseeing reunification of 
unaccompanied minors with family members.110  If a minor is placed with a sponsor in the 
US, that sponsor assumes legal custody and responsibility.111 
                                                 
104  Flores v Reno (CD Cal, Case No 85-4544-RJK(Px), 1997), Stipulated Settlement Agreement, Exhibit 1.  
All minors in the US are entitled to state-funded primary and secondary education, pursuant to Plyler v 
Doe, 457 US 202 (1982).  
105  Office of Refugee Resettlement, ‘Children Entering the United States Unaccompanied: Services (2015) 
[3.3.5]. 
106  United States Government Accountability Office, n 78, 37. 
107  Ibid 39. 
108  8 USC § 1232(b)(1). 
109  6 USC § 279(a) and (b). 
110  6 USC § 279(b)(1). 
111  Legal custody does not equal legal guardianship.  Guardianship is regulated by State law and may be 
applied for by a sponsor.  The differences between custody and guardianship are complex and vary by 
State. 
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Unaccompanied minors assessed as particularly vulnerable, or as victims of trafficking in 
persons, may be appointed a Child Advocate.112  Advocates are independent third parties that 
make ‘independent recommendations regarding the best interests of a child’. 113   These 
recommendations may relate to legal decision making, care, placement, and release of minors, 
and are formally submitted to the Office of Refugee Resettlement or an immigration court.  
Due to resource constraints, very few unaccompanied minors receive a Child Advocate (only 
336 in FY 2014-15).114   
 Legal Representation 
While non-citizens have a right to legal representation at no expense to the US Government,115 
there is no constitutional or statutory right to appointed legal counsel during immigration 
proceedings. 116   The TVPRA mandates that, to the ‘greatest extent practicable’, 
unaccompanied minors should be provided with legal representation, and that ‘every effort’ 
must be made ‘to utilise the services of pro bono counsel who agree to provide representation 
to such [minors]’.117  The US Government has provided limited funding for pro-bono lawyers 
and education programs for persons in removal proceedings.118  A number of NGOs, law 
firms, and associations also organise and provide legal assistance to unaccompanied minors, 
including, inter alia, Kids in Need of Defense,119 the Vera Institute of Justice,120 and the 
                                                 
112  8 USC § 1232(c)(6)(A). 
113  Office of Refugee Resettlement, ‘Children Entering the United States Unaccompanied: Safe and Timely 
Release from ORR Care’ (2015) [2.3.4]. 
114  US Government Accountability Office, ‘Report to Congressional Committees: Unaccompanied Children, 
HHS Should Improve Monitoring and Information Sharing Policies to Enhance Child Advocate Program 
Effectiveness’ (GAO-16-367, 19 April 2016) 10. 
115  8 USC § 1362. 
116  Castro-Nuno v Immigration & Naturalization Serv. 77 F 2d 577, 578 (9th Cir, 1978). 
117  8 USC § 1232(c)(5). 
118  McKayla Smith, ‘Scared but no Longer Alone: Using Louisiana to Build a Nationwide System of 
Representation for Unaccompanied Children’ (2017) 63 Loy. L. Rev. 111, 128-130. 
119  ‘Who we are’ (2017) <https://supportkind.org/about/>.  
120  ‘Legal Services for Unaccompanied Children’ (2017) <https://www.vera.org/projects/legal-services-for-
unaccompanied-children>.  
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American Bar Association.121  Nevertheless, approximately 50% of unaccompanied minors 
are unrepresented during removal proceedings.122  
The lack of legal representation for unaccompanied minors has been criticised widely.123  
Central to this criticism is that unrepresented minors are much more likely to be removed from 
the US following removal proceedings, due to these proceedings’ procedural and substantive 
complexity.124  In 2017, Kids in Need of Defense stated that such minors are five times more 
likely to be removed.125  Legislation to provide free legal representation for unaccompanied 
minors has previously been introduced in the US Senate, but has never been approved by the 
US Congress.126 
 Victims of Trafficking     
Customs and Border Protection and the Office of Refugee Resettlement must screen all 
unaccompanied minors for trafficking in persons.  Minors suspected of being victims of 
trafficking in persons by any federal, state, or local government official must be referred to the 
Office on Trafficking in Persons within 24 hours,127 which may issue minors with an ‘interim 
assistance letter’.128  The letter, which is valid for 90 days (but may be extended by an 
                                                 
121  ‘Immigrant Child Advocacy Network’ (2017) 
<https://www.americanbar.org/groups/probono_public_service/projects_awards/unaccompanied_minors.
html>.  
122  Kids in Need of Defense, General Fact Sheet (2017) <https://supportkind.org/resources/kind-fact-sheet/>. 
123  See, eg, American Civil Liberties Union, n 39, 8-9; Inter-American Commission on Human Rights, n 50, 
96-97; Shani M King, ‘Alone and Unrepresented: A Call to Congress to Provide Counsel for 
Unaccompanied Minors’ (2013) 50 Harv. J. on Legis. 331; Samantha Casey Wong, ‘Perpetually Turning 
our Backs to the Most Vulnerable: A Call for the Appointment of Counsel for Unaccompanied Minors in 
Deportation Proceedings’ (2013) 46(2) Connecticut Law Review 853. 
124  Kids in Need of Defense, ‘Improving the Protection and Fair Treatment of Unaccompanied Children’ 
(September 2016) 7. 
125  Kids in Need of Defense, ‘General Fact Sheet’ (2017) <https://supportkind.org/resources/kind-fact-sheet/>. 
126  Unaccompanied Alien Child Protection Act, S 3117, 106th Congress (2000). 
127  22 USC § 7105(b)(1)(H). 
128  22 USC § 7105(b)(1)(G)(i). 
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additional 30 days), allows minors to receive federal benefits and services to the same extent 
as persons with refugee status.129 
If the Office on Trafficking in Persons subsequently identifies minors as victims of trafficking, 
minors are issued an ‘eligibility letter’, which provides access to federal benefits and services 
and is not time limited.130  Minors do not need to cooperate with law enforcement, or apply 
for a visa, to receive an eligibility letter.131  If unaccompanied minor victims of trafficking do 
not have a parent or legal guardian in the US, custody may be awarded to state or private 
agencies.  They may be placed in foster care, or other care-based accommodation according 
to their needs, and receive a range of special services to assist them to recover and integrate 
into the US.132  Victims of trafficking may later be granted a T visa, which provides access to 
permanent residence.133 
 STATUS OF SMUGGLED UNACCOMPANIED MINORS 
 Asylum Seekers 
Non-citizens in the US who meet the definition of a ‘refugee’ under the US Code may be 
granted asylum status.134  A refugee is defined as any person unwilling or unable to avail 
themselves of the protection of their country of nationality or habitual residence, because of 
‘persecution or a well-founded fear of persecution on account of race, religion, nationality, 
membership in a particular social group, or political opinion’.135  Persecution is construed by 
                                                 
129  22 USC § 7105(b)(1)(G)(iii); Office of Refugee Resettlement, ‘Children Entering the United States 
Unaccompanied: Services’ (2015) [3.3.3]. 
130  22 USC § 7105(b)(1)(G)(iv)(III) and (b)(1)(A); United States Office on Trafficking in Persons, ‘Assistance 
for Child Victims of Human Trafficking’ (2016) <https://www.acf.hhs.gov/otip/resource/eligibilityfs>. 
131  22 USC § 7105(b)(1)(G)(iv)(III). 
132  United States Office on Trafficking in Persons, ‘Assistance for Child Victims of Human Trafficking’ (2016) 
<https://www.acf.hhs.gov/otip/resource/eligibilityfs>. 
133  8 USC § 1101 (a)(15)(T). 
134  8 USC § 1158(a)(1) and (b)(1)(A).  Asylum status and refugee status are separate under US law.  
Refugee status may only be granted to persons outside US territory. 
135  8 USC § 1101(a)(42). 
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US courts as ‘the infliction of suffering or harm upon those who differ … in a way regarded as 
offensive’.136  Guidelines released by US Citizenship and Immigration Services, along with 
some judicial decisions, acknowledge that persecution may be experienced differently by 
minors and adults.137  Complementary protection under the Convention against Torture is also 
incorporated into US law. 138   Applications for asylum are subject to certain exclusion 
grounds.139 
Unaccompanied minors granted asylum status may not be removed, may seek employment, 
and are allowed to travel abroad with the consent of the Attorney General.140  Asylum status 
does not grant a right to permanent stay in the US; such status may be terminated under a 
number of circumstances, including that the conditions for status are no longer met. 141  
Persons with asylum status may apply for permanent resident status after one year.142  Persons 
granted protection under the Convention against Torture are granted temporary legal status, 
and cannot apply for permanent residence.143   
 Other Status 
Other types of status available, and most commonly granted to unaccompanied minors, include 
Special Immigrant Juvenile Status, U visas for victims of crime, and T visas for victims of 
trafficking.144  These statuses may be granted by US Citizenship and Immigration Services or 
applied for during removal proceedings.   
                                                 
136   Ghaly v INS, 58 F 3d 1425, 1431 (9th Cir, 1995). 
137  US Citizenship and Immigration Services Asylum Division, n 64; see, eg, Hernandez-Ortiz v Gonzales, 
496 F 3d 1042 (9th Cir, 2007). 
138  8 CFR §§ 1208.16-1208.18. 
139  8 USC § 1158(a)(2)(A) and (b)(2)(A); 8 USC § 1101(a)(42). 
140  8 USC § 1158(c)(1). 
141  8 USC § 1158(c)(2). 
142  8 USC §1159(a) and (b). 
143  Karen Musalo, Lisa Frydmen, and Misha Seay, ‘Immigration Remedies and Procedural Rights of Migrant 
Children and Adolescents’ in Karen Musalo and Pablo Ceriani Cernadas (eds), Childhood and Migration 
in Central and North America: Causes, Policies, Practices and Challenges (University of California and 
National University of Lanús, 2015) 393. 
144  T visas are discussed above at 5.4.6.  Chen and Gill, n 76, 121. 
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Special Immigrant Juvenile status is available to persons under 21 years of age.145  Applicants 
must have been declared dependant on a US Juvenile Court or to a state agency, individual, or 
entity appointed by the court; whose reunification with parents is not viable due to abuse, 
neglect, or abandonment, and whose best interests militate against removal.146  The Secretary 
of Homeland Security must consent to applications for Special Immigrant Juvenile status.  
Such a status allows lawful residence in the US and may be adjusted to permanent residence.  
There is statutory limit on the number of Special Immigrant Juvenile visas granted; this limit 
was reached in 2016 and resulted in minors with positive determinations denied status.147 
U visas may be granted to non-citizens who are victims of serious crimes who help, or are 
likely to help, investigation or prosecution of the crime.148  Non-citizens must have suffered 
substantial physical or mental abuse as a result of a crime, including inter alia, rape, 
prostitution, abduction, or sexual assault,149 which must have violated US law or occurred in 
US territory.150  Assistance of the non-citizens must be certified by law enforcement officials, 
prosecutors, judges, or US Citizenship and Immigration Services officials.151  The status 
grants legal residence for four years, and after three years non-citizens can apply for permanent 
residence.152  
 Family Reunification 
Unaccompanied minors granted asylum status or permanent residence have a limited ability to 
bring family members into the US.  Within two years of the grant of such status, a minor may 
                                                 
145  8 USC § 1101(a)(27)(J). 
146  8 USC § 1101(a)(27)(J). 
147  Kids in Need of Defense, n 124, 11. 
148  8 USC § 1101(a)(15)(U)(i)(III). 
149  8 USC § 1101(a)(15)(U)(i)(I) and (iii). 
150  8 USC § 1101(a)(15)(U)(i)(IV). 
151  Immigrant Legal Resource Center, ‘U Nonimmigrant Status’ (July 2013) 
<https://www.ilrc.org/sites/default/files/documents/ilrc-immig_options_undoc_children-2013-07.pdf>.   
152  Manuel and Garcia, n 4, 13. 
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apply for a spouse or child to join them in the US.153  This does not apply to parents or siblings 
and is thus rarely used by unaccompanied minors. 
The vast majority of unaccompanied minors transferred to the care of the Office for Refugee 
Resettlement are reunified with family members in the US through the sponsorship program.154  
Reunification may occur before or during initiation of removal proceedings.  Unaccompanied 
minors are placed with a sponsor, which is most commonly a parent or other adult relative, but 
may also be an appointed legal guardian, an adult or entity designated by a legal guardian, a 
licensed program willing to accept custody, or an unrelated adult or entity approved by the 
Office of Refugee Resettlement.155   
Sponsors are responsible for ensuring the attendance of minors at immigration proceedings and 
for minors’ ‘physical, mental, and financial well-being’.156  Background checks are conducted 
on the identity, history, and relationship to the minor of sponsors, and should include an 
independent finding that a sponsor ‘has not engaged in any activity that would indicate a 
potential risk to the child’.157  If minors are victims of trafficking or abuse, have a disability, 
or if sponsors are assessed as a risk for further abuse or maltreatment, further investigations 
may be carried out.158  Custody arrangements may be terminated if sponsors’ accommodation 
of minors is inadequate.159 
Following increases in unaccompanied minors entering into the custody of the Office of 
Refugee Resettlement, protections relating to release of unaccompanied minors to sponsors 
have been reduced.  By reducing investigations into sponsors, unaccompanied minors have 
gradually spent less time in government custody, thus reducing the strain on Office of Refugee 
Resettlement facilities.160  On the other hand, inadequate background checks have led to 
                                                 
153  8 USC § 1158(b)(3). 
154  See, eg, Chen and Gill, n 76, 118. 
155  Flores v Reno (CD Cal, Case No 85-4544-RJK(Px), 1997), Stipulated Settlement Agreement, 10. 
156  Flores v Reno (CD Cal, Case No 85-4544-RJK(Px), 1997), Stipulated Settlement Agreement, 10. 
157  8 USC § 1232(c)(3)(A). 
158  8 USC § 1232(c)(3)(B). 
159  Flores v Reno (CD Cal, Case No 85-4544-RJK(Px), 1997), Stipulated Settlement Agreement, 11. 
160  Aronson, n 9, 43. 
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minors being placed in abusive situations, or with sponsors unable to adequately care for them.  
In some cases, minors have been placed in circumstances of trafficking in persons.161 
 REMOVAL OF SMUGGLED UNACCOMPANIED MINORS 
Smuggled unaccompanied minors may be placed in removal proceedings, heard by an 
immigration judge within the Executive Office of Immigration Review.162  The proceedings 
are adversarial, during which the Department for Homeland Security and the defendant may 
present evidence and arguments, including witness testimony.163  Certain procedural rights 
are granted to defendants, including the right to examine evidence and cross-examine 
witnesses.164  Defendants have the burden of proof when seeking relief from removal,165 
usually on the basis of eligibility for status or due process violations.  Under current 
Department of Justice policy, removal proceedings against unaccompanied minors without 
sponsors are prioritised, with initial hearings generally held less than one month after initiation 
of proceedings.166  The policy has been criticised for giving minors inadequate time to acquire 
legal representation or formulate a case.167   
Unaccompanied minors ordered removed by the Executive Office for Immigration Review are 
transferred to the custody of the Department of Homeland Security, which effectuates their 
removal.168  If a minor fails to attend their court hearing a judge may order removal in 
                                                 
161  US Senate Permanent Subcommittee on Investigations, Committee on Homeland Security and 
Governmental Affairs, ‘Protecting Unaccompanied Alien Children from Trafficking and Other Abuses: 
The Role of the Office of Refugee Resettlement’ (Staff report, 25 January 2016) 24. 
162  8 USC §§ 1229 and 1229a. 
163 Peter Schey, ‘Representing Minors in Removal Proceedings: Training Materials’ (Center for Human Rights 
and Constitutional Law, 18 November 2016). 
164  8 USC § 1229a(b)(4)(B). 
165  8 USC § 1229a(c)(4)(A). 
166  Memorandum from Chief Immigration Judge, US Department of Justice to all Immigration Judges, Court 
Administrators, and Staff, 31 January 2017 
<https://www.justice.gov/sites/default/files/pages/attachments/2017/01/31/caseprocessingpriorities.pdf>.  
167  Kids in Need of Defense, n 124, 9. 
168  8 USC § 1232(a)(5)(D); 8 CFR § 241.3(a). 
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absentia, which must be carried out upon apprehension of the minor.169  Otherwise, removal 
must be carried out with 90 days of an order for removal, and the removee must be detained 
during this period.170  In rare cases, the Attorney-General may stay the removal of a non-
citizen if removal is impractical or improper.171   
Unaccompanied minors may also choose to voluntarily depart the US at any time, pursuant to 
Chapter 8 of the US Code. 172   Unlike other non-citizens, the costs of departure for 
unaccompanied minors are borne by the Federal Government.173  They may remain in the US 
for a short time prior to departure.174  
The TVPRA requires the safe repatriation of unaccompanied minors to protect them from 
trafficking and exploitation.  Repatriation must follow best practices and ensure the safe and 
sustainable reintegration of minors into their country of nationality or habitual residence.  
Placements with family, legal guardians, or other sponsoring agencies should be emphasised.175  
Despite these requirements, there is evidence indicating that unaccompanied minors do not 
receive adequate support or assistance during repatriation.176  There are multiple reports of 
minors being killed shortly after repatriation from the US.177 
Removal of Minors from Contiguous Countries 
                                                 
169  Aronson, n 9, 21. 
170  8 USC § 1231(a)(1)-(2). 
171  8 USC § 1231(c)(2)(A). 
172  8 USC § 1229c. 
173  8 USC § 1232(a)(5)(D)(ii). 
174  8 USC § 1229c(a)(2). 
175  8 USC § 1232(a)(5)(A). 
176  Kids in Need of Defense and Centre for Gender and Refugee Studies, ‘A Treacherous Journey: Child 
Migrants Navigating the U.S. Immigration System’ (2014) 79; see also Linda Kelly Hill, ‘The Right of 
Safe Repatriation for Unaccompanied Alien Children: Advancing the Intent of the Trafficking Victims 
Protection Reauthorization Act’ (2010) 12 Loy J Pub Int L 85, 89-90. 
177  Wendy Ramirez, Megan McKenna, and Aryah Somers, ‘Repatriation and Reintegration of Migrant 
Children’ in Karen Musalo and Pablo Ceriani Cernadas (eds), Childhood and Migration in Central and 
North America: Causes, Policies, Practices and Challenges (University of California and National 
University of Lanús, 2015) 455. 
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Unaccompanied minors from contiguous countries eligible for ‘voluntary return’ remain in the 
custody of Customs and Border Protection until removal,178 and must be removed as soon as 
possible.179  The TVPRA requires that return procedures protect unaccompanied minors from 
trafficking in persons, take place during ‘reasonable business hours’, and involve appropriate 
officials from the country of return’s government. 180   Currently, an umbrella agreement 
between the Department of Homeland Security and the Secretary for Exterior Relations of 
Mexico regulates repatriation of Mexican unaccompanied minors. 181   Despite the 
requirements of the TVPRA, a 2015 report notes that safety checks for repatriation of Mexican 
minors are cursory and not consistent across the country.182 
 SUMMARY 
Smuggling of unaccompanied minors to the US is a significant and prevalent issue, with 
numbers rising substantially in recent years.  The abuses and dangers they face during the 
smuggling process are well documented, as is the prevalence of exploitation and trafficking in 
persons during their journeys through Central America and Mexico.183  Offences in the US 
Code criminalise persons who smuggle unaccompanied minors, with aggravated penalties for 
those who cause serious injury or death.  The basic smuggling offence does not require proof 
of a financial or material benefit––a divergence from the Smuggling of Migrants Protocol––
thus potentially covering conduct carried out for other purposes.  The aggravations also 
extend beyond those contemplated by the Protocol.  Where minors are exploited such conduct 
may fall under trafficking in person offences, which broadly align with the requirements of the 
Trafficking in Persons Protocol. 
                                                 
178  8 CFR § 235.4. 
179  Manuel and Garcia, n 4, 10. 
180  8 USC § 1232(a)(2)(C)  
181  Women’s Refugee Commission, n 82, 2. 
182  Ramirez, McKenna, and Somers, n 177, 467. 
183  See Lillian Chavez and Cecilia Menjivar, ‘Children without Borders: A Mapping of the Literature on 
Unaccompanied Migrant Children to the United States’ (2010) 5(3) Migraciones Internacionales 71. 
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The US has made significant legislative and administrative efforts to protect unaccompanied 
minors.  Laws prohibit immigration detention of unaccompanied minors, there is a national 
child-protection system organised through the Office of Refugee Resettlement, and minors 
have access to asylum procedures and various legal status.  Many smuggled unaccompanied 
minors entering the US are reunified with family members.184  Nevertheless, several aspects 
of the country’s legal and policy framework fail to provide them sufficient protection and 
safeguard their rights.   
Of particular note are the circumscribed and, by many accounts, poorly implemented 
procedures for determining the protection needs of unaccompanied minors from contiguous 
countries.  The removal of Mexican unaccompanied minors, without a substantive and child-
sensitive determination of whether they have a claim to protection under international refugee 
or human rights law, is in breach of the US’ international obligations.185  UNHCR notes that 
many of these minors have protection claims.186  Many Mexican unaccompanied minors are 
victims of trafficking, particularly those forced to work as migrant smugglers.  Removal of 
such minors without substantive identification procedures for trafficking in persons may be a 
breach of the US’ duty to identify victims of trafficking.187  It is arguable that offering inferior 
asylum procedures to unaccompanied minors based on their nationality contravenes non-
discrimination principles under international law.188   
The inability of many unaccompanied minors to secure legal representation has a further, 
serious impact on their chances of preventing removal from the US.189  Removal proceedings 
are adversarial; unaccompanied minors without representation thus face significant difficulties 
presenting evidence and rebutting the arguments of Government advocates.190  Resultant 
absurdities of this system, including unrepresented unaccompanied minors under the age of 10 
                                                 
184  Chen and Gill, n 76, 118. 
185  Aronson, n 9, 36-38. 
186  UNHCR, n 6. 
187  See generally Harrison, n 40; Aramayo, n 41. 
188  See the comments of James C Hathaway, The Rights of Refugees under International Law (2005) 253. 
189  Smith, n 118, 113-116. 
190  Ibid. 
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in immigration court, are widely reported.  There is a vast body of literature highlighting such 
injustices and arguing for the provision of legal representation to unaccompanied minors.191  
Reported instances of detention of unaccompanied minors and the use of invasive age 
assessment procedures represents further departures from international law and best practice. 
In recent years the US Government has focused on increasing border protection measures, 
deporting non-citizens, and working with transit countries to prevent irregular migration.192  
At the same time, it has tried to speed up removal proceedings, reduce legal representation for 
non-citizens, and remove legal protections for unaccompanied minors. 193   The focus on 
deterrence and criminalisation of irregular migration, often at the expense of improved 
protection for unaccompanied minors, has been the subject of criticism by civil society, 
international bodies, and some members of the US Congress. 
 
 
                                                 
191  See especially King, n 123. 
192  Edward Alden, ‘Is Border Enforcement Effective? What We Know and What It Means’ (2017) 5(2) Journal 
of Migration and Human Security 481.  
193  Dara Lind, ‘Leaked Memos Shows Jeff Sessions’s DOJ Aims to Undermine Due Process for Immigrants’, 
Vox (online), 13 October 2017 <https://www.vox.com/policy-and-
politics/2017/10/13/16464360/immigration-court-judges-children-uac>. 
 CHAPTER NINE 
CONCLUSION 
This thesis explored the causes and conditions of smuggling of unaccompanied minors, the 
international legal framework, and domestic contexts in Australia, Austria, Italy, South Africa, 
and the United States (US).  It explained that such smuggling is the result of complex 
dynamics operating across and within national borders, at both societal and individual levels.  
Increasing numbers of unaccompanied minors are smuggled and many are exposed to the 
serious dangers inherent to the smuggling process.  While the Protocol against the Smuggling 
of Migrants by Land, Sea, and Air 1  contains little substantive protection for smuggled 
migrants––and none specifically concerning smuggled unaccompanied minors––the broader 
international legal framework contains a web of rights and obligations relevant to their 
protection.  Despite this framework, states have predominantly failed to take human rights-
based approaches to migrant smuggling and irregular migration.  The rights of smuggled 
migrants, including unaccompanied minors, are often subordinated to migration control 
interests.  The result is a lack of comprehensive domestic laws protecting smuggled 
unaccompanied minors, the absence of which may have profound negative effects on their 
treatment and well-being. 
Four observations crystallize from the analysis in Chapters Two through Eight.  These are 
discussed in the following section.  Following this, the present Chapter outlines a way forward 
to improve protection of smuggled unaccompanied minors and criminalisation of those who 
smuggled them. 
                                                 
1  Opened for signature 12 December 2000, 2241 UNTS 507 (entered into force 28 January 2004) 
(‘Smuggling of Migrants Protocol’).   
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 OBSERVATIONS 
 Mixed Flows and Mixed Protection Needs 
All unaccompanied minors are vulnerable to the dangers and risks of the smuggling process.  
Nonetheless, smuggled unaccompanied minors are not a homogenous group.  Their particular 
vulnerabilities vary depending on their personal characteristics and circumstances, their 
reasons for leaving their countries of origin, and the conditions they encounter during the 
smuggling process.  Flows of unaccompanied minors may comprise, inter alia, refugees, 
asylum seekers, victims of trafficking and other crimes, and those seeking economic 
opportunities.  Some of these categories accrue specific protection under international and 
domestic laws, additional to those granted to persons on account of being smuggled migrants, 
children, and unaccompanied minors.  For example, refugees have a right against 
refoulement, while states are obliged to afford victims of trafficking increased assistance 
measures.  Where minors are female, particularly young, have experienced abuse, or have 
mental illnesses or disabilities, protection systems should also be responsive to their specific 
needs.   
States’ legal frameworks and child protection systems must provide means to identify the status 
and protection needs of individual minors, provide access to additional systems where 
necessary (such as asylum procedures and services for victims of trafficking), and tailor 
solutions to minors’ best interests.  Domestic frameworks that fail to respond to minors’ 
specific protection needs––or worse still, subject them to further ill-treatment––may exacerbate 
vulnerabilities or create new ones.  Where states employ immigration detention, forced 
removals, and rejections at borders, or otherwise restrict their rights, this has deleterious effects 
on the well-being of smuggled unaccompanied minors. 
 Increasing International Focus, but no Coherent Framework 
Chapter Three explained that a broad collection of legal norms, emerging from numerous 
treaties and soft law materials, set a high standard of protection for smuggled unaccompanied 
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minors.  Rights attach to them on the basis of their humanity and childhood and, where 
relevant, on other discrete status.  Importantly, these rights must be applied without 
discrimination to citizens and non-citizens alike, and cannot be withheld on the basis that 
minors did not enter through legal immigration channels.  Nonetheless, the strength of this 
framework is undercut by the lack of authoritative and precise guidance on how states should 
apply human rights obligations to smuggled migrants, including those who are unaccompanied 
minors.  International conventions and agreements rarely address the specific rights of non-
citizens, and there is no single, coherent set of norms for smuggled migrants.   
More positively, UN agencies, NGOs, governments, and experts have increasingly called for 
the rights of migrants, especially those who are most vulnerable, to be more firmly articulated 
and respected.  2014 and 2016 reports by OHCHR on human rights at international borders 
and migration and human rights are notable,2 as is the inclusion of ‘safe’ and ‘well-managed’ 
migration in the 2015 UN Sustainable Development Goals.3  The 2016 New York Declaration 
commits to respect the human rights of all migrants and develop principles and guidelines for 
‘unaccompanied and separated children who do not qualify for international protection as 
refugees’.4   The 2018 final draft of the Global Compact for Safe, Orderly and Regular 
Migration (‘Migration Compact’) explicitly identifies the protection needs of unaccompanied 
minors at all stages of migration, and highlights the vulnerabilities of smuggled migrants, 
noting particularly ‘victims of smuggling under aggravated circumstances’.5  OHCHR has 
produced 2018 ‘principles and practical guidance on the protection of the human rights of 
migrants in vulnerable situations’. 6   Together, these and other developments represent 
                                                 
2  OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders: Conference 
Room Paper, UN Doc A/69/CRP.1 (23 July 2014) (‘Rights at Borders’); OHCHR, Situation of Migrants 
in Transit, UN Doc A/HRC/31/35 (27 January 2016). 
3  UNGA, Transforming our World: The 2030 Agenda for Sustainable Development, UN Doc A/RES/70/1 
(21 October 2015) 21. 
4  UNGA, New York Declaration for Refugees and Migrants, UN Doc A/RES/71/1 (3 October 2016) [52]. 
5  Global Compact for Safe, Orderly and Regular Migration: Final Draft (11 July 2018) 
<https://refugeesmigrants.un.org/sites/default/files/180711_final_draft_0.pdf >. 
6  UNGA, Principles and Practical Guidance on the Protection of the Human Rights of Migrants in 
Vulnerable Situations, UN Doc A/HRC/37/34 (3 January 2018); UNGA, Principles and Practical 
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increasing international impetus to address protection aspects of irregular migration and 
buttress existing human rights obligations. 
 Gaps between International and Domestic Law 
Research question four of this thesis asked how the legal frameworks of the five examined 
states protect smuggled unaccompanied minors and criminalise their smugglers, and whether 
their laws, policies, and practices align with the parameters of international law.  As 
demonstrated across Chapters Four through Eight, there are significant gaps between 
international norms and law and practice in Australia, Austria, Italy, South Africa, and the US 
relevant to smuggled unaccompanied minors.  These deficits persist to varying degrees in 
each jurisdiction.  Four general points can be identified.   
First, states employing laws, policies, and practices to deter and remove irregular migrants risk 
serious departures from international law.  This is most starkly illustrated in Australia, where 
minors may be subject to turn-backs/tow-backs at sea, transfer to regional processing countries, 
and immigration detention, and in the US, where Mexican minors may be swiftly removed at 
the border.  These measures point to possible breaches of non-refoulement obligations, are 
discriminatory, and fail to prioritise minors’ best interests over migration control.  Italy’s laws, 
prohibiting rejection at the border and detention and conferring temporary legal status soon 
after arrival, are a positive counterpoint. 
Second, accommodation, care, and protection for smuggled unaccompanied minors often falls 
short of the standards set by international law and best practice.  Few minors across the five 
states are appointed independent guardians to advocate consistently, and without conflicts of 
interest, in their best interests.  Invasive and discredited age determination techniques 
continue to be used.  Broadly, the studies of the domestic jurisdictions evince a failure to 
prioritise and devote sufficient resources to the welfare of unaccompanied minors.7  In some 
                                                 
Guidance on the Protection of the Human Rights of Migrants in Vulnerable Situations: Addendum, UN 
Doc A/HRC/37/34/Add.1 (7 February 2018). 
7  As a population in need of ‘special care and protection’.  Convention on the Rights of the Child, opened 
for signature 20 November 1989, 1577 UNTS 3 (entered into force 2 September 1990), Article 20 (‘CRC’). 
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cases, these failures have an underlying deterrent logic; in others, protection deficits result from 
poorly drafted laws, scarce resources, or inadequate implementation.  Smuggled 
unaccompanied minors are often treated as migrants first, and children second. 
Third, many smuggled unaccompanied minors face significant barriers accessing asylum 
procedures and attaining legal status.  Substantial delays in assessing asylum claims and 
difficulties accessing legal representation and assistance, evident across the Chapters, seriously 
impede minors’ chances of successfully applying for asylum or other status.  Of particular 
note is South Africa, where very few unaccompanied minors can access asylum procedures or 
other options to gain legal status, with the result that minors in the country often remain 
undocumented.  Where minors are unable to acquire legal status, or are forced to wait for long 
periods without it, they may face obstacles accessing basic services and may be at risk of 
removal. 
Fourth, discrepancies exist between the scope of criminalisation of migrant smuggling in the 
Smuggling of Migrants Protocol and domestic laws.  Aside from Austria, whose migrant 
smuggling offences are broadly consistent with the requirements of the Protocol, the other 
jurisdictions’ offences depart from its provisions.  In particular, their offences do not include 
financial or material benefit elements, thus potentially criminalising smuggling conduct carried 
out for humanitarian or family reasons.  Migrant smuggling, as defined under Article 3 of the 
Smuggling of Migrants Protocol, excludes criminalisation of smuggling not carried out for a 
financial or material benefit.  While not required under international law, it should be noted 
that none of the jurisdictions make it an offence, or increase penalties, where minors are 
smuggled. 
 Obstacles to Reform  
Broadly, the analysis in Part II of this thesis shows that the gaps elucidated above are 
attributable to one, or both, of two underlying issues.  The first of these is the imposition of 
strict and strongly enforced migration controls, a manifestation of destination states’ attempts 
to reduce irregular migration.  Their effect on levels of irregular migration is, however, 
CHAPTER NINE   Observations  
 
266 
 
contested, and likely small compared to other migration determinants such as economic 
disparities and conflict.8  Evidence clearly shows that restrictive migration controls increase 
use of migrant smugglers and lead to more dangerous methods of smuggling.9  They may also 
make it difficult for unaccompanied minors to reach a state’s territory, claim asylum, and escape 
poor conditions in transit countries.  Where controls entail human rights abuses and reduce 
unaccompanied minors’ access to protection they may constitute breaches of international law.  
Insofar as migration controls compromise protection of smuggled unaccompanied minors, and 
increase the scale and risks of smuggling, they are an obstacle to more effective approaches to 
the phenomenon.  
The use of migration controls, and their pernicious effect on the rights of smuggled 
unaccompanied minors, are evident in this thesis.  The controls employed by Australia are an 
especially cogent example.  Of course, states have a sovereign right to maintain control over 
their borders.10  Migration control assists security and responses to transnational organized 
crime,11  and is integral to orderly migration procedures and management.  Nonetheless, 
sovereignty is tempered by the emergent rules of international law; controls must be enforced 
consistent with states’ human rights obligations.  Migration control and respect for the human 
rights of smuggled unaccompanied minors are not mutually exclusive goals.     
The second issue is states’ prevailing reluctance to fully respect the human rights of irregular 
migrants.12  Berg notes that ‘many governments consider the prospect of extending substantial 
rights to irregular migrants extremely problematic’.13  The underlying reasons for this have 
                                                 
8  Mathias Czaika and Hein de Haas, ‘The Effectiveness of Immigration Policies’ (2013) 39(3) Population 
and Development Review 487. 
9  See 2.3. 
10  European Roma Rights Centre and Others v Immigration Officer at Prague Airport [2004] UKHL 55, [11] 
(‘[t]he power to admit, exclude and expel aliens was among the earliest and most widely recognised powers 
of the sovereign state’). 
11  Rights at Borders, UN Doc A/69/CRP.1 (23 July 2014) 3. 
12  See generally David Weissbrodt, ‘The Protection of Non-Citizens in International Human Rights Law’ in 
Ryszard Cholewinski, Richard Perruchoud, and Euan MacDonald (eds), International Migration Law: 
Developing Paradigms and Key Challenges (TMC Asser Press, 2007) 228-232. 
13  Laurie Berg, ‘At the Border and Between the Cracks: The Precarious Position of Irregular Migrant Workers 
under International Human Rights Law’ (2007) 8(1) Melbourne Journal of International Law 1, 7. 
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been subject to numerous analyses, often noting the increasing ‘securitisation’ of migration and 
desire of governments to treat irregular migration as an issue of transnational crime.14  The 
rhetoric of governments of wealthy destination states is indicative of this dynamic, framing 
irregular migrants as, inter alia, ‘illegal’ (emphasising criminality),15 ‘trafficked’ (denying 
their agency in migration, and justifying military action against smugglers), 16  as ‘queue 
jumpers’ gaining an unfair advantage over other migrants,17 or ‘fake’ / ‘bogus’ asylum seekers 
seeking to subvert humanitarian processes.18  Some politicians exploit societal uncertainty 
and fear over migrants to justify harsh measures and build political platforms, and create the 
‘appearance of control’ over irregular migration.19  As a result, measures to improve systems 
and support for irregular migrants often lack political support, with governments unwilling to 
expend political capital on, or devote adequate resources to, the issue.     
This reticence manifests in the purposeful or negligent ill-treatment of smuggled 
unaccompanied minors described throughout this thesis.  It is reflected in the decision to omit 
substantive protection provisions from the Smuggling of Migrants Protocol, the failure of most 
states to sign treaties on the rights of migrants, and the lack of concrete commitments or 
obligations towards migrants internationally.  Gallagher states that ‘efforts to develop 
stronger rules around the rights of migrants have failed dismally’, while at the same time 
                                                 
14  See, eg, François Crépeau and Bethany Hastie, ‘Criminalising Irregular Migration: The Failure of the 
Deterrence Model and the Need for a Human Rights-Based Framework’ (2014) 28(3) Journal of 
Immigration, Asylum and Nationality Law 213. 
15  Stephan Scheel and Vicki Squire, ‘Forced Migrants as “Illegal” Migrants’ in Elena Fiddian-Qasmiyeh, Gil 
Loescher, Katy Long, and Nando Sigona (eds), Oxford Handbook of Refugee and Forced Migration Studies 
(Oxford University Press, 2014). 
16  Jørgen Carling, Anne T Gallagher, and Christopher Horwood, ‘Beyond Definitions: Global Migration and 
the Smuggling-Trafficking Nexus’ (Discussion Paper 2, Danish Refugee Council and Regional Mixed 
Migration Secretariat, 2015) 5. 
17  Ruby Hamad, ‘Dehumanisation 101: The Tactic That Explains Why We are Turning our Backs on Asylum 
Seekers’, The Sydney Morning Herald (online), 28 September 2016 
<https://www.smh.com.au/lifestyle/dehumanisation-101-the-tactic-that-explains-why-we-are-turning-out-
backs-on-asylum-seekers-20160925-gro7va.html>.  
18  Jacqueline Bhabha, ‘Minors or Aliens - Inconsistent State Intervention and Separated Child Asylum-
Seekers’ (2001) 3 European Journal of Migration and Law 283, 293.  
19  Massey et al, Worlds in Motion: Understanding International Migration at the End of the Millennium 
(Oxford University Press, 1998) 288. 
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‘pressures and incentives encourage countries of destination to increase their control over 
irregular migration and to decrease or de-emphasise the legal entitlements of the individuals 
involved’.20  The US’ withdrawal from the Global Compact on Migration in 2017, citing its 
potential to compromise enforcement of immigration law and border security,21 is emblematic 
of destination states’ animus towards the rights of irregular migrants. 
While policy makers are usually more sympathetic to unaccompanied minors, with measures 
sporadically increasing their protection relative to adult irregular migrants, they are nonetheless 
impacted by states’ harsh treatment of irregular migration generally.  This is illustrative of the 
tension between, on the hand, viewing smuggled unaccompanied minors as ‘children’, and on 
the other, seeing them as smuggled, unlawful, undocumented, aliens, or illegal.  Children are 
viewed as vulnerable and the subjects of a strong normative framework mandating a high level 
of protection.  Those other categories they fall into are groups of persons the subjects of often 
pernicious measures.  Despite this tension, international law clearly mandates that their status 
as children supersedes others.  It is in the best interests of smuggled unaccompanied minors 
to enjoy the full range of rights they are entitled to, irrespective of migration control 
considerations and without discrimination on the basis of any legal status.    
 THE WAY AHEAD 
Deterrent, control-based approaches to migrant smuggling and irregular migration stem, 
ultimately, from the failures of states to adapt to current and developing migration trends.  
While such approaches may have short term appeal, they cannot overcome migration drivers 
and dynamics, short of ‘continuous deployment of massive force and violation of individual 
                                                 
20  Anne T Gallagher and Fiona David, The International Law of Migrant Smuggling (Cambridge University 
Press, 2014) 738. 
21  Nikki Haley, the US Ambassador to the UN stated ‘[w]e will decide how best to control our borders and 
who will be allowed to enter our country’.  See Rick Gladstone, ‘U.S. Quits Migration Pact, Saying it 
Infringes on Sovereignty’, The New York Times (New York), 4 December 2017, 7.  
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rights on a scale’ fundamentally inconsistent with liberal society22 ––it is, in other words, 
‘impossible to permanently seal borders’.23  A consequence of migration control, and the 
reticence to respect the human rights of irregular migrants, is that the most vulnerable migrants, 
including smuggled unaccompanied minors, bear the brunt of their effects.  A way ahead for 
addressing smuggling of unaccompanied minors must mitigate against measures that result in 
their ill-treatment and deprivations of basic rights.   
 Human Rights-Based Approaches Domestically 
The rights of smuggled unaccompanied minors must be ensured, consistent with international 
law.  OHCHR states explicitly that ‘measures aimed at addressing irregular migration and 
combating transnational organized crime … shall not adversely affect the enjoyment of the 
human rights’.24   
Drawing on the findings of this thesis and the observations above, this section identifies five 
principal areas of reform integral to the protection of smuggled unaccompanied minors in 
domestic law and practice.  These are generally reflective of best practice frameworks 
regarding unaccompanied minors and other irregular migrants developed by UN bodies, NGOs, 
and experts,25 as well as the objectives expressed in the 11 July, Final Draft of the Migration 
Compact.26  As articulated in objective 7 of Compact, states must commit to 
                                                 
22  Jørgen Carling, Anne T Gallagher, and Christopher Horwood, ‘Beyond Definitions: Global Migration and 
the Smuggling-Trafficking Nexus’ (Discussion Paper 2, Danish Refugee Council and Regional Mixed 
Migration Secretariat, 2015) 12. 
23  OECD, ‘Can We Put an End to Human Smuggling?’ (Migration Policy Debates No 9, December 2015) 13. 
24  Rights at Borders, UN Doc A/69/CRP.1 (23 July 2014) 5. 
25  See, eg, UNHCR, UNICEF, and the International Rescue Committee, ‘The Way Forward to Strengthened 
Policies and Practices for Unaccompanied and Separated Children in Europe’ (2017); Committee on the 
Protection of the Rights of All Migrant Workers and Members of Their Families and the UNCRC, Joint 
General Comment No 3 on the General Principles Regarding the Human Rights of Children in the Context 
of International Migration, UN Doc CMW/C/GC/3-CRC/C/GC/22 (16 November 2017). 
26  Particularly objectives 4, 7, 9, 11, 13, and 15.  Global Compact for Safe, Orderly and Regular Migration: 
Final Draft (11 July 2018) <https://refugeesmigrants.un.org/sites/default/files/180711_final_draft_0.pdf >. 
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Protect unaccompanied and separated children at all stages of migration through the 
establishment of specialized procedures for their identification, referral, care and family 
reunification, and provide access to health care services, including mental health, education, legal 
assistance and the right to be heard in administrative and judicial proceedings, including by 
swiftly appointing a competent and impartial legal guardian, as essential means to address their 
particular vulnerabilities and discrimination, protect them from all forms of violence, and provide 
access to sustainable solutions that are in their best interests.27 
Overarching these areas are the following, general principles: that the best interests of the child 
is a primary consideration subservient only to other rights-based considerations; non-
discrimination; that the survival and development of the child must be ensured to the maximum 
extent possible; and that unaccompanied minors are entitled to special care and assistance.  
Ideally, legislation granting rights to unaccompanied minors should be adopted in domestic 
laws, in recognition of their special vulnerability.28 
 Rights at Borders  
Controls and counter-smuggling measures at states’ borders must protect the rights of smuggled 
unaccompanied minors.  Turn-backs and push-backs at land and sea borders are inappropriate 
insofar, but not only, as they may violate the principle of non-refoulement under international 
human rights and refugee law.  They are unlikely to allow for substantive and appropriate 
consideration, by competent authorities, of protection claims, nor determination of minors’ best 
interests.  While respectful of sovereignty, border policies must be congruent with 
international obligations, non-discriminatory, and child-sensitive.  Fundamentally, 
‘militarization of border control creates unnecessary suffering and leads to violations of human 
rights and humanitarian law at borders’.29   
                                                 
27  Ibid, [23(f)]. 
28  UNCRC, ‘2012 Day of General Discussion the Rights of All Children in the Context of International 
Migration’ (Background Paper, 2012) 15. 
29  François Crépeau, Report of the Special Rapporteur on the Human Rights of Migrants on a 2035 Agenda 
for Facilitating Human Mobility, UN Doc A/HRC/35/25 (28 April 2017) [54]. 
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 Prohibit Immigration Detention  
The consequences of immigration detention for unaccompanied minors are severe, potentially 
causing long lasting psychological and emotional damage.  Even short periods of detention 
can have serious impacts on minors’ development.  The UNCRC, among other human rights 
bodies, has emphasised that detention is a violation of minors’ rights and is never in their best 
interests.30  Where necessary, national legal frameworks should be reviewed and revised to 
prohibit immigration detention of unaccompanied minors.   
 Comprehensive Care and Protection 
Identification procedures must be used to assess the vulnerabilities of smuggled 
unaccompanied minors, whether they are victims of trafficking or other human rights abuses, 
and their age (where in doubt).  Age procedures should be sensitive, holistic and avoid 
invasive medical tests.  Where there is any doubt over the age of a minor, there should be a 
presumption that they are a child. 
Independent guardians must be appointed at the time of identification to ensure that the best 
interests of minors are considered during all decisions made in relation to a minor, and to help 
mitigate ‘the influence of smugglers [and] traffickers’.31  Following identification, minors 
should be directed into child protection systems––their care should not be administered through 
immigration or asylum systems.  They must be placed in care arrangements and 
accommodation appropriate to their individual needs, with access to education and medical 
services.  Integrally, the best interests of smuggled unaccompanied minors must be a primary 
consideration in all actions and decisions.  Use of best interests assessments and 
determinations should be implemented to determine appropriate services and find solutions for 
the long term care of minors.32 
                                                 
30  UNCRC, General Comment No 6: Treatment of Unaccompanied and Separated Children Outside Their 
Country of Origin, UN Doc CRC/GC/2005/6 (1 September 2005) [61]. 
31  UNHCR, UNICEF, and International Rescue Committee, n 25, 17. 
32  See generally ibid. 
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 Access to Asylum  
Where smuggled unaccompanied minors have potential claims to international protection, they 
must be directed into a state’s asylum system.  Minors must receive appropriate assistance in 
making a claim, ideally with the help of legal representatives.  Asylum procedures should be 
concluded as expeditiously as possible and avenues for appeal should be provided.  In 
addition, procedures should be child-sensitive, with determination of a minor’s asylum claim 
cognisant of the different ways children experience persecution and the difficulties they may 
have articulating a well-founded fear.   
 Access to Secure Legal Status and Family Reunification 
Following arrival in a state, smuggled unaccompanied minors’ stay should be legalised and 
formally documented.  Pathways to attaining permanent status must also be available.  
Temporary status,33 or protection from removal without status,34 put minors in ‘limbo’ and are 
arguably ‘incompatible with the object and purpose of the CRC’ to ensure the development and 
preparation of minors for life.35  Importantly, if minors cannot be removed due to a best 
interest determination, or are otherwise un-removable for practical reasons, a durable solution 
in the country of residence must include stable legal status. 
 Domestic Criminalisation  
In conjunction with a human rights-based approach to smuggled unaccompanied minors, states’ 
could consider criminal offences that, while consistent with the definition of smuggling in 
Article 3, 36  go beyond the Protocol and specifically criminalise smuggling of minors or 
unaccompanied minors.  Migrant smuggling removes minors from the care and protection of 
their parents and guardians, and frequently involves substantial risks and dangers.  Smuggled 
unaccompanied minors may experience sexual and physical exploitation, human trafficking, 
                                                 
33  As granted in Australia. 
34  As applied in South Africa. 
35  Jason Pobjoy, The Child in International Refugee Law (2017) 226. 
36  In particular, the financial or material benefit element. 
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and forced labour or criminality, and the smuggling process may deprive them of education, 
healthcare, and welfare for long periods.  The circumstances of smuggling necessarily entail 
violations of their human rights.  The CRC requires states to take measures to prevent 
maltreatment, abuse, and exploitation of minors, and their illicit transfer abroad.37   
Aggravations beyond those in the Smuggling of Migrants Protocol are encouraged by the UN 
Working Group on the Smuggling of Migrants.38  Specific criminalisation of smuggling of 
minors is contemplated by the Model Law,39 and implemented in some jurisdictions.40  An 
aggravated offence would serve two purposes.  First, it reflects the dangers and risks migrant 
smuggling exposes unaccompanied minors to, and the blameworthiness of separating minors 
from their parents and guardians.  Second, it shifts the wrongfulness of the offence away from 
infringement of state sovereignty and onto the violation of the rights of unaccompanied minors.  
This frames smuggled unaccompanied minors as ‘victims’ of crime and deserving of greater 
assistance and protection. 
 International Guidance 
Norms attaching to unaccompanied minors, and vulnerable migrants more generally, have been 
subject to increasing attention at the international level.  Nonetheless, the rights of smuggled 
migrants specifically have received far less attention, with migrant smuggling largely framed 
in the context of criminal justice and cooperation in international materials and rarely in the 
context of human rights.  As observed in Chapter Three, where unaccompanied minors are 
framed as ‘smuggled migrants’ their rights are deemphasised.  There is little substantive 
guidance in the Smuggling of Migrants Protocol or other international materials as to their 
                                                 
37  Articles 11, 19, 32-36. 
38  UN Conference of States Parties to the United Nations Convention against Transnational Organized Crime, 
Working Group on the Smuggling of Migrants, Challenges and Good Practices in the Criminalization, 
Investigation and Prosecution of the Smuggling of Migrants, UN Doc CTOC/COP/WG.7/2012/2 (21 
March 2012) 3 [10]. 
39  UNODC, Model Law against the Smuggling of Migrants (2010) 49. 
40  See, eg, Article 21 of Argentina’s Ley de Migraciones No. 25871 (‘the penalties established in the present 
chapter will be aggravated from 5 to 15 years… when the victim has the status of a minor’) [author’s 
translation]. 
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specific protection needs.  The application of norms to smuggled migrants, including 
unaccompanied minors, and indeed migrants generally, is affected by imprecision. 41  By 
casting smuggling of migrants as, primarily, a criminal justice issue, the Protocol affords states 
leeway to address the phenomenon through the lens of crime control.42 
This thesis proposes that, ideally, the protection needs of smuggled unaccompanied minors be 
carefully delineated and recognised through a soft-law framework or set of guiding principles, 
articulating their rights as derived from the broader international legal framework.  The rights 
recognised in Chapter Three, and the particular areas noted in 9.2.1 above, may inform such a 
framework or set of principles.  In the current global political climate, where responses to 
irregular migration are often reactionary and focused on border protection, it is all the more 
necessary to frame particularly vulnerable subcategories of migrants as distinct rights-holders.  
Doing so could not only contribute to challenging dominant perceptions of irregular migration, 
it would also help frame the smuggling of unaccompanied minors as a human rights issue. 
 FINAL COMMENTS 
The smuggling of unaccompanied minors is not an issue likely to be solved.  Migration 
dynamics, entrenched by global inequality, war, and ‘unequal power relationships between 
migrant origin and destination states’, 43  together with migration controls and restrictive 
immigration policies, ensure that minors will continue to leave their homes unaccompanied 
and embark on perilous journeys with the help of smugglers.  Their vulnerabilities, and the 
rules and norms of international law, demand that they are treated with care at all stages of the 
migration process. Smuggled unaccompanied minors are smuggled migrants, non-citizens, and 
irregular migrants, but foremost they are children.   
 
                                                 
41  See discussion in 3.6. 
42  See also the comments of Gallagher in Gallagher and David, n 20, lii. 
43  Stephen Castles and Nicholas Van Hear, ‘Root Causes’ in Alexander Betts (ed), Global Migration 
Governance (Oxford University Press, 2011) 302. 
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